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IN THE SUPREME COURT OF THE STATE OF IDAHO

PREOGRESSIVE NORTHWEST
INSURANCE COMPANY, foreign
corporation doing business in the State of
Idaho,

Supreme Court Case No. 48018-2020

Plaintiff-Respondent,
vs.
DEAN MICHAEL LAUTENSCHLAGER
and LAURA LEE LAUTENSCHLAGER,
husband and wife, and the marital
community comprised thereof,
Defendants-Appellants.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Second Judicial District,
in and for the County of Nez Perce

HONORABLE JAY P. GASKILL

Aaron Crary

Paul Kirkpatrick

Attorney for Appellant

Attorney for Respondent

Spokane, WA

Spokane, WA
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NEZ PERCE COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV35-19-1184
Progressive Northwest Insurance Company
Plaintiff,
vs.
Dean Lautenschlager, Laura Lautenschlager
Defendant.

§
§
§
§
§

Nez Perce County District
Court
Judicial Officer: Gaskill, Jay P.
Filed on: 07/01/2019
Appellate Case Number: 48018-2020
Location:

CASE INFORMATION

Bonds
Cash Bond
5/21/2020
Counts: 1

Case Type:

$100.00
Posted Cash

AA- All Initial District Court
Filings (Not E, F, and Hl)

Case 05/07/2020 Appealed Case Status: Supreme Court Appeal

DATE

CASE ASSIGNMENT

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV35-19-l 184
Nez Perce County District Court
07/01/2019
Gaskill, Jay P.

PARTY INFORMATION

Lead Attorneys
Kirkpatrick, Paul Leo
Retained
509-455-3647(W)

Plaintiff

Progressive Northwest Insurance Company

Defendant

Lautenschlager, Dean Michael

Crary, Aaron
Retained
509-926-4900(W)

Lautenschlager, Laura Lee

Crary, Aaron
Retained
509-926-4900(W)

EVENTS & ORDERS OF THE COURT

DATE
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07/01/2019
07/01/2019
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&
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for Declaratory Relief
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07/01/2019
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07/24/2019

1!j Acceptance of Service
Acceptance of Service-Dean Lautenschlager

08/21/2019

1!j Affidavit of Service
- Laura Lautenschlager
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NEZ PERCE COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV35-19-1184
08/23/2019

1!:I Notice of Appearance

08/26/2019

t!:! Notice of Hearing
Telephonic Status/Scheduling Conference

08/29/2019

1!:I Answer

10/02/2019

10/02/2019
11/06/2019

Telephone Conference (10:30 AM) (Judicial Officer: Gaskill, Jay P. ;Location: In Chambers)
-Status/Scheduling
L!J Notice of Hearing
Telephone Conference (9:00 AM) (Judicial Officer: Gaskill, Jay P. ;Location: In Chambers)
-Status/Scheduling

11/06/2019

1!:I Notice of Hearing
Hrg on Declaratory Judgment

01/28/2020

1!:I Notice of Hearing
Notice ofHearing - Motion for Summary Judgment

01/28/2020

1!j Motion for Summary Judgment

01/28/2020

~ Memorandum In Support of Motion

01/28/2020

1!j Declaration
- Paul Kirkpatrick

01/28/2020

~ Affidavit in Support of Motion
- Wes Kidd

01/28/2020

~ Affidavit in Support of Motion
- Debra Henry

01/28/2020

~ Declaration
ofKrista McCarthy

01/28/2020

~ Motion for Summary Judgment
Cross Motion

01/28/2020

1!j Memorandum In Support of Motion
of Cross Motion for Summary Judgment

01/28/2020

1!j Declaration
ofJustin Henry

02/11/2020

~ Memorandum
- Defendant's Memorandum in Opposition to Plaintiffs Motion for Summary Judgment

02/13/2020

'T!j Notice of Hearing
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NEZ PERCE COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV35-19-1184
-Amended
02/ 18/2020

02/25/2020

02/25/2020

03/03/2020

03/03/2020

t:! Response
- Plaintiff's Response in Opposition to Defendant's Cross Motion to Summary Judgment
CANCELED Hearing Scheduled (9:00 AM) (Judicial Officer: Gaskill, Jay
P. ;Location: Courtroom 1)
Vacated
Declaratory Judgment, MSJ
t j Reply
Progressive 's Reply In Support of Jt'sMotion for Summary Judgment
Motion Hearing - Civil (9:00 AM) (Judicial Officer: Gaskill, Jay P. ;Location: Courtroom 1)
Declaratory Judgment, MSJ

1!j Court Minutes

03/03/2020

DC Hearing Held: Court Reporter: # of Pages:
Nancy Towler, less than 100 pages

03/03/2020

Case Taken Under Advisement

03/18/2020

03/ 18/2020

t:l order
Granting Plaintiff's Motion for Summary Judgment and Denying Defendants' Cross-Motion Jo
Summary Judgment
Dismissed (Judicial Officer: Gaskill, Jay P.)
Comment (Plaintiff's Motion for Summary Judgment)

04/10/2020

1!j Final Judgment, Order Or Decree Entered

05/07/2020

t:! Notice of Appeal

05/07/2020
05/20/2020
05/21/2020

Appeal Filed in Supreme Court

1!I Request for Additional Clerk's Record
Bond Posted - Cash
Estimate for Clerk's Record

05/21/2020

t:l order
Conditionally Dismissing Appeal

05/22/2020

t:l order
Reinstating Appeal

DATE

FINANCIAL INFORMATION

Defendant Lautenschlager, Dean Michael
Total Charges
Total Payments and Credits
Balance Due as of 6/12/2020

265.00
265.00
0.00

Plaintiff Progressive Northwest Insurance Company
Total Charges
Total Payments and Credits

221.00
221.00
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NEZ PERCE COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV35-19-1184
Balance Due as of 6/12/2020

0.00

Attorney of Record Crary, Aaron
Civil Cash Bond Account Type Balance as of 6/12/2020

PAGE40F4

100.00

Printed on 06/12/2020 at 11:33 AM

Page 5

Electronically Filed
7/1/2019 2:04 PM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Amber Allen, Deputy Clerk

PAULL. KIRKPATRICK-ISB # 3676
KIRKPATRICK & STARTZEL, P.S.
108 N. Washington Street, Suite 201
Spokane, WA 99201
Telephone:
(509) 455-3647
Facsimile:
(509) 624-2081
Email: pkirkpatrick(cvks-lawyers.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
Corporation doing business in the State of
Idaho,
Plaintiff,

NO.

QV-

CV35-19-1184

COMPLAINT FOR
DECLARATORY RELIEF

vs.
DEAN LAUTENSCHLAGER and LAURA
LAUTENSCHLAGER, husband and wife,
and the marital community comprised
thereof,
Defendants.

Pursuant to LC. 10-1201 and LC. 10-1202, plaintiff Progressive Northwestern Insurance
Company, through its counsel, brings this action for declaratory relief against defendants Dean
and Laura Lautenschlager and allege and state as follows:

COMPLAINT FOR DECLARTORY RELIEF: 1
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Defendants Dean and Laura Lautenschlager are residents of Lewiston, Nez Perce

1.

County, Idaho.
2.

Plaintiff, Progressive Northwestern Insurance Company ("Progressive") 1s a

foreign Corporation doing business in Nez Perce County, Idaho.
3.

This court has jurisdiction over this matter as the court of general jurisdiction.

LC. §10-1201 and ID Const. Art. V § 20.
4.

Venue is proper pursuant to I. C. §5-404.
FACTS

5.

Plaintiff issued a motorcycle insurance policy to defendants, policy number

36964913-7, policy period April 29, 2016 to April 29, 2017 ("the policy").
6.

The policy was issued to defendants at their Lewiston, Idaho address of 1605 25 th

Avenue.
7.

Defendants provided on their application for insurance an address of 1605 25 th

Avenue, Lewiston, Idaho, 83501.
8.

The policy issued by plaintiff contained liability and underinsured motorist

coverage with a combined single limit of $500,000.00.
9.

During the relevant policy period defendants were involved in a motorcycle

versus motor vehicle accident in Arizona while driving their 2006 Harley Davidson FLHX Street
Glide motorcycle covered by the policy issued by plaintiff.
10.

At the time of the accident, defendant Dean Lautenschlager was the driver of the

motorcycle and defendant Laura Lautenschlager was riding as a passenger.
11.

The motorcycle driven by Dean collided with a vehicle driven by Glenda Mike

and defendants sustained personal injuries.
12.

Upon information and belief, Ms. Mike was insured with policy limits of

$15,000.00 per person and $30,000.00 per accident.

COMPLAINT FOR DECLARTORY RELIEF: 2
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13.

Defendants each collected the full per person policy limits of $15,000.00 from

Ms. Mike.
14.

Defendant Laura has alleged that defendant Dean was at least partially at fault for

the accident and is seeking to recover damages under the liability coverage on the policy.
15.

Plaintiff anticipates both defendants will claim that Ms. Mike was underinsured at

the time of the accident and seek to recover damages under the underinsured motorist coverage
of the policy.
16.

Plaintiffs policy number 36964931-7 provides in part:
PART III- UNINSURED/UNDERINSURED MOTORIST COVERAGE

If you pay the premium for this coverage, we will pay for damages that an

insured person is legally entitled to recover from the owner or operator of
an underinsured motor vehicle because of bodily injury:
1.

sustained by an insured person;

2.

caused by an accident; and

3.

arising out of the ownership, maintenance, or use of an
underinsured motor vehicle.

***
An "underinsured motor vehicle" does not include any vehicle or
equipment:
a.

owned by you or a relative or furnished or available for the regular

use of you or a relative;
e.

that is a covered motorcycle.

***
If the declarations page shows that "combined single limit" or "CSL"

applies, the amount shown is the most we will pay for the total of all bodily
injury damages resulting from any one accident.
COMPLAINT FOR DECLARTORY RELIEF: 3
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The limits of liability for bodily injury under this Part III will be reduced
by all sums:
1.

paid because of bodily injury by or on behalf of any persons or

organizations that may be legally responsible;
2.

paid under Part I - Liability to Others.

***
Any disputes as to the coverages provided or the provisions of this policy
shall be governed by the laws of the state listed on your application as
your residence.
17.

Defendants paid the premium for underinsured motorist insurance.
CAUSE OF ACTION FOR DECLARATORY RELIEF

18.

Plaintiff realleges and incorporates by reference all preceding paragraphs above,

in their entirety, as though fully set forth herein.
19.

Plaintiff asks the court to declare and decree that its total liability for the accident

defendants were involved in with Ms. Mike is limited to $500,000.00 for any and all claims
made related to the accident whether it is a claim for underinsured motorist damages or liability
damages.
20.

Plaintiff asks the court to declare and decree that the policy and any disputes over

the coverage provided by the policy is governed by Idaho Law.
21.

Plaintiff asks the court to declare and decree that the terms and conditions of the

policy comply with the applicable Idaho law and as such any amounts recovered by defendants
from the liability policy which covered Ms. Mike at the time of the accident reduces the limits
available under the underinsured motorist provisions of the policy.
22.

Plaintiff asks the court to declare and decree that any amounts recovered by Laura

Lautenschlager under the liability policy which covered Dean Lautenschlager reduces the
available limits under the underinsured motorist provisions of the policy.
COMPLAINT FOR DECLARTORY RELIEF: 4
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PRAYER FOR RELIEF
WHEREFORE, Progressive prays for relief as follows:

1.

For a declaration that:
a.

Progressive' s total liability related to the accident with Ms. Mike 1s
limited to the $500,000 combine single limit;

b. the policy and any disputes over the coverage provided by the policy is
governed by the laws of Idaho;
c. the terms and conditions of the policy comply with the applicable Idaho
law and as such any amounts recovered by defendants from the liability
policy which covered Ms. Mike at the time of the accident reduces the
limits available under the underinsured motorist provisions of the policy;
and
d. any amounts recovered by Laura Lautenschlager under the liability policy
which covered Dean Lautenschlager reduces the available limits under the
underinsured motorist provisions of the policy.
2.

For such other and further relief as this Court may deem just and proper.

DATED this /ttc;;ay of July, 2019.
KIRKPATRICK & STARTZEL, P .S.

# 3676

COMPLAINT FOR DECLARTORY RELIEF: 5
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Electronically Filed
8/29/2019 11 :06 AM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Teresa Dammon, Deputy Clerk

AARON A. CRARY (ISB#8517)
CRARY, CLARK, DOMANICO, & CHUANG P.S.

9417 E. Trent Avenue
Spokane, WA 99206
Tele: (509) 926-4900
Fax: (509) 924-7771
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN ANF FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE
NORTHWEST
No. CV35-19-1184
lNSURANCE
COMPANY,
a
foreign
corporation doing business in the State of
Idaho,
DEAN AND LAURA
Plaintiff,

LAUTENSCHLAGER' S ANSWER TO
COMPLAINT FOR DECLARATORY
RELIEF

v.
DEAN LAUTENSCHLAGER and LAURA
LAUTENSCHLAGER, husband and wife, and
the martial community comprised thereof,
Defendants.
Dean and Laura Lautenschlager, through their counsel, hereby submit their
Answer to the Complaint of Declaratory Relief, and allege and state as follows:
1.
Idaho.

Dean and Laura admit they are residents of Lewiston, Nez Perce County,
They affirmatively assert, however, that they maintain a residence in both

Lewiston, Idaho and Fountain Hills, Arizona.
2.

Upon information and belief, Dean and Laura admit the allegations of

paragraph 2.
3.

Dean and Laura admit the allegations of paragraph 3.

4.

Dean and Laura admit the allegations of paragraph 4.

ANSWER TO COMPLAINT
FOR DECLARATORY RELIEF -1
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FACTS
5.

Dean and Laura admit the allegations of paragraph 5.

6.

Dean and Laura are without sufficient information to admit or deny the

allegations of paragraph 6, and therefore the allegations are denied.
7.

Dean and Laura are without sufficient information to admit or deny the

allegations of paragraph 7, and therefore the allegations are denied.
8.

Dean and Laura admits the allegations of paragraph 8.

9.

Dean and Laura admit the allegations of paragraph 9.

10.

Dean and Laura admit the allegations of paragraph 10.

11.

Dean and Laura admit the allegations of paragraph 11.

12.

Dean and Laura admit the allegations of paragraph 12.

13.

Dean and Laura admit the allegations of paragraph 13.

14.

Dean and Laura admit the allegations of paragraph 14. Laura affirmatively

alleges she reached a settlement with Progressive and Dean to compensate her for Dean's
proportionate degree of fault in causing the collision.
15.

Dean and Laura admit the allegations of paragraph 15.

16.

Dean and Laura allege that the Progressive policy speaks for itself.

17.

Dean and Laura admit the allegations of paragraph 17.
CAUSE OF ACTION FOR DECLARATORY RELIEF

18.

Dean and Laura reallege and incorporate by reference all previous

paragraphs as through specifically set forth herein.
19.

Dean and Laura admit that Progressive seeks a declaration regarding the

amount of underinsured motorist coverage available under the policy. Dean and Laura
deny that the total liability for the collision is limited to $500,000.00 for all claims related
to the collision.
20.

Dean and Laura admit that Progressive seeks a declaration regarding which

State law will apply to determine coverage under the policy. Dean and Laura deny that
Idaho law applies to the coverage issue and affirmatively assert Arizona law applies.
ANSWER TO COMPLAINT
FOR DECLARATORY RELIEF -2
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21.

Dean and Laura admit that Progressive seeks a declaration regarding offsets

permitted under Idaho law. Dean and Laura deny Idaho law applies to the offsets, and
affirmatively assert that Arizona law applies and prohibits the offsets. In the alternative,
Dean and Laura allege that the alleged offsets violate Idaho public policy, and are
therefore void and unenforceable.
22.

Dean and Laura admit that Progressive seeks a declaration regarding offsets

permitted under Idaho law. Dean and Laura deny Idaho law applies to the offsets, and
affirmatively assert that Arizona law applies and prohibits the offsets. In the alternative,
Dean and Laura allege that the alleged offsets violate Idaho public policy, and are
therefore void and unenforceable.
DATED this

4

day of August, 2019.

& CHUANG, P.S.

ANSWER TO COMPLAINT
FOR DECLARATORY RELIEF -3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2~day of August, 2019, I served a true and
correct copy of the above and foregoing document to the following person(s) as follows:

Mr. Paul Kirkpatrick
Kirkpatrick & Startzel, P. S.
I08 N. Washington Street,
Suite 201
Spokane, WA 99201
F: (509) 624-2081
Email:

U.S. Mail
Postage Prepaid

Hand Delivery
Overnight Mail
Facsimile

Email

pkirkpatrick@ks-lawyers.com

ANSWER TO COMPLAINT
FOR DECLARATORY RELIEF -4
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Electronically Filed
1/28/2020 3:05 PM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Teresa Dammon, Deputy Clerk

PAULL. KIRKPATRICK- ISB # 3676
KIRKPATRICK & STARTZEL, P.S.
108 N. Washington Street, Suite 201
Spokane, WA 99201
(509) 455-3647
Telephone:
(509) 624-2081
Facsimile:
Email: pkirkpatrick@ks-lawyers.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
Corporation doing business in the State of
Idaho,
Plaintiff,

NO. CV35-l 9-l l 84
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

vs.
DEAN LAUTENSCHLAGER and LAURA
LAUTENSCHLAGER, husband and wife,
and the marital community comprised
thereof,
Defendants.

Plaintiff, by and through its undersigned attorney of record, moves the Court for an Order
granting summary judgment.

PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT: 1

Page 15

This motion is made pursuant to I.R.C.P. Rule 56 and is supported by Plaintiffs
Memorandum of Authorities, the Affidavit of Wes Kidd with attached exhibit, the Affidavit of
Debra Henry with attached exhibit, and the Declaration of Paul L. Kirkpatrick with attached
exhibit.

DATED t h i s ~ day of January, 2020.

KIRKPATRICK & STARTZEL, P.S.

CERTIFICATE OF SERVICE
I hereby certify that on the
28 th
day of January, 2020, I caused to be served a true
and correct copy of the preceding document to the following attorneys of record as follows:

Aaron Crary
Crary, Clark, Domanico & Chuang, P.S.
, 9417 E. Trent
Spokane, WA 99206

D
D

Hand Delivery
Attorney Service
0 U.S. Mail
D Overnight Mail
[8J iCourt: acrary@ccdlaw.com

D

Email:

~fl Ik
Kirkpatrick & Startzel , P.S.

PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT: 2
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Electronically Filed
1/28/2020 3:05 PM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Teresa Dammon, Deputy Clerk

PAUL L. KIRKPATRICK - ISB # 3676
KIRKPATRICK & STARTZEL, P.S.
108 N. Washington Street, Suite 201
Spokane, WA 99201
Telephone:
(509) 455-3647
Facsimile:
(509) 624-2081
Email: pkirkpatrick@ks-lawyers.com
Attorneys for Progressive

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
Corporation doing business in the State of
Idaho,

NO. CV35-19-l 184
PLAINTIFF'S MEMORANDUM
OF AUTHORITIES IN SUPPORT
OF MOTION FOR SUMMARY
JUDGMENT

Plaintiff
vs.
DEAN LAUTENSCHLAGER and LAURA
LAUTENSCHLAGER, husband and wife,
and the marital community comprised
thereof,
Defendants.

INTRODUCTION
Plaintiff, Progressive Northwest Insurance Company (hereinafter "Progressive"), moves
the court pursuant to I.R.C.P. 56 and I.C. 10-120 I and 10-12020 for a judgment declaring as a
matter of law that:

PLAINTIFF'S MEMORANDUM OF AUTHORITIES IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT:
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1. Idaho law should resolve the dispute between the parties;

2. Progressive is entitled to offsets of the coverage limits for all amounts paid under
liability coverage on behalf of persons legally responsible for the accident giving rise
to the claims;
3. The limits of liability of Progressive under the policy issued to Defendants 1s
$500,000; and
4. The offsets Progressive is entitled to take reduce the available limits of liability under
the policy to $95,000.
STATEMENT OF UNDISPUTED FACTS
On February 23, 2017, Defendants Dean and Laura Lautenschlager (hereinafter
"Defendants") were involved in a motorcycle versus vehicle accident in Arizona. (Answer ,r 9.)
At the time of this accident Defendants were riding a 2006 Harley-Davidson FLHX Street Glide
motorcycle that was licensed in Idaho and insured as an Idaho motorcycle. (Id. and Dec. of
Kidd, ,r 3.) Dean Lautenschlager was driving with Laura as his passenger. (Answer ,r 10.) They
collided with a vehicle driven by a Glenda Mike when she was attempting to make a left tum and
Mr. Lautenschlager was attempting to pass her vehicle on the right. (Id. at ,r 11.)
Progressive issued a policy providing coverage for the subject motorcycle for a period of
th
April 29, 2016 to April 29, 2017, to Dean and Laura Lautenschlager at 1605 25 Avenue,

Lewiston, ID 83501. (Dec. of Counsel,

,r 2,

Ex. 1.) Defendants provided the address of 1605

25 th Avenue, Lewiston, ID 8350 I as their address of residence on their application for insurance
with Progressive. (Dec. of Henry,

,r 4,

Ex. 3.) The insurance policy issued by Progressive,

policy number 36964913-7, provided coverage with a combined single limit for liability and
underinsured motorist coverage of $500,000.00.

(Dec. of Counsel,

,r 2, Ex.

1.) Policy number

36964913-7 specifically states:

PLAINTIFF'S MEMORANDUM OF AUTHORITIES IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT: 2
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PART III- UNINSURED/UNDERINSURED MOTORIST COVERAGE

If you pay the premium for this coverage, we will pay for damages that an
insured person is legally entitled to recover from the owner or operator of an
underinsured motor vehicle because of bodily injury:
1. sustained by an insured person;
2. caused by an accident; and
3. arising out of the ownership, maintenance, or use of an underinsured
motor vehicle.

***

An "underinsured motor vehicle" does not include any vehicle or equipment:
a. owned by you or a relative or furnished or available for the regular
use of you or a relative;

***

e. that is a covered motorcycle.

***

If the declarations page shows that "combined single limit" or "CSL" applies,
the amount shown is the most we will pay for the total of all bodily injury
damages resulting from any one accident.
The limits of liability for bodily injury under this Part III will be reduced by
all sums:
1. paid because of bodily injury by or on behalf of any persons or
organizations that may be legally responsible;
2. paid under Part I - Liability to Others.

***

Any disputes as to the coverages provided or the provisions of this policy
shall be governed by the laws of the state listed on your application as your
residence. Id.
Both Defendants were injured in the accident and asserted claims against the driver of the
other vehicle, Ms. Mike. (Answer

,r 13.)

They each collected the $15,000 per person limit of

Ms. Mike's insurance policy. Id. Defendant Laura Lautenschlager also asserted a claim against
her husband, Dean Lautenschlager, for his fault in causing the accident. (Answer ,r 14.) Laura
Lautenschlager recovered $375,000.00 from her and her husband's combined single limit
motorcycle liability policy with Progressive. (Dec. of Kidd,

,r 4 and 5, Ex. 2.)

Dean and Laura

Lautenschlager are also asserting claims under the combined single limit policy for underinsured
motorist benefits. (Dec. of Counsel, ,r 3 and 4.)

PLAINTIFF'S MEMORANDUM OF AUTHORITIES IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT: 3
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After receiving the above payments, the Lautenschlaugers contend that they are entitled
to the UIM policy limits without offsets for the amounts paid to them by any liability coverages.
(Answer ilil 19-22.) In order to avoid the offset provision of their policy, the Lautenschlaugers
assert that Idaho law should not apply and any offset provision should be found to be against
public policy. Id. However, pursuant to the choice of law provision of the Progressive policy at
issue, Idaho law clearly applies. Therefore, any amounts paid to date under all available liability
coverage to the Lautenschlagers reduces the remaining available coverage under the Progressive
policy. Based on the amounts received from Ms. Mike's policy, plus the amounts paid by
Progressive to Laura Lautenschlager, the remaining limits to either defendant are $95,000.
SUMMARY JUDGMENT STANDARD

"Summary judgment is appropriate if the pleadings, affidavits, and discovery documents
on file with the court . . . demonstrate no material issue of fact such that the moving party is
entitled to a judgment as a matter of law." Brewer v. Washington RSA No. 8 Ltd. P 'ship., 145
Idaho 735, 738, 184 P .3d 860 (2008). The burden of proof is on the moving party to demonstrate
the absence of a genuine issue of material fact. Rouse v Household Fin. Corp., 144 Idaho 68, 70,
156 P .3d 569 (2007). "The burden may be met by establishing the absence of evidence on an
element that the nonmoving party will be required to prove at trial." Nelson v. Anderson Lumber
Co., 140 Idaho 702, 707, 99 P.3d 1092 (2004) (citing Dunnick v. Elder, 126 Idaho 308, 311, 882
P.2d 475 (Ct. App. 1994)).
"Once the moving party establishes the absence of a genuine issue of material fact, the
burden shifts to the nonmoving party," to provide specific facts showing there is a genuine issue
for trial. Kiebert v. Goss, 144 Idaho 225,228, 159 P.3d 862 (2007). "[I]fthe nonmoving party
fails to provide a sufficient showing to establish the essential elements of his or her case,
judgment shall be granted to the moving party." Porter v. Bassett, 146 Idaho 399, 403, 195 P.3d
1212 (2008) (citing Atwood v. Smith, 143 Idaho 110, 113, 138 P.3d 310 (2006)). In construing
PLAINTIFF'S MEMORANDUM OF AUTHORITIES IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT: 4
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the facts, the court must draw all reasonable factual inferences in favor of the nonmoving party.

Mackay v. Four Rivers Packing Co., 145 Idaho 408,410, 179 P.3d 1064 (2008). However, the
nonmoving party's case must present something more than speculation; a mere scintilla of
evidence is not enough to create a genuine issue. Zimmerman v. Volkswagen of America, Inc.,
128 Idaho 851, 854, 920 P .2d 67 ( 1996). The nonmoving party may not simply reply upon mere
allegations in the pleadings, but must set forth in affidavits specific facts showing there is a
genuine issue for trial. I.R.C.P. 56(e); see Rhodehouse v. Stutts, 125 Idaho 208, 211, 868 P.2d
1224 ( 1994). If the nonmoving party does not provide such a response, summary judgment, if
appropriate, shall be entered against the party. Id.
POINTS AND AUTHORITIES

I.

Idaho Law applies as to issues of coverage under the applicable policy.

The Policy language contained in the "Terms of Policy Confonned to Statutes" section
states, "[ a ]ny disputes as to the coverages provided or the provisions of this policy shall be
governed by the laws of the state listed on your application as your residence." (Dec. of Counsel,

1 4, Ex.

3, pg. 25.) (Emphasis added.) There is no dispute that the Lautenschlagers' application

for insurance provides a Lewiston, Idaho address as their residence. (Dec. of Counsel, 1 5, Ex.
4.)

Further, the subject motorcycle was licensed in Idaho and both Defendants have Idaho

drivers' licenses. The choice of law provision is valid and controls the interpretation of the
policy in question.
This conclusion is supported by Harmon v. State Farm Mut. Auto. Ins. Co, where the
Idaho Supreme Court noted, "[t]his Court has previously ruled that the law of the state chosen by
the parties to govern their contractual rights and duties will be applied. Harmon v. State Farm

Mut. Auto. Ins. Co., 162 Idaho 94, 99,394 P.3d 796, 801 (2017) (applying Alaska law to the
dispute over the insurance policy because the policy provided Alaska law would apply); See

Ward v. Puregro Co., 128 Idaho 366, 369, 913 P .2d 582, 585 (1996) (quoting Restatement
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(Second) of Conflict of Laws § 187). Similarly, the Lautenschlagers provided Progressive with
an Idaho address on their policy application. The address is consistent with where their
motorcycle was licensed. Under the applicable law provision of the Lautenschlagers' policy with
Progressive, Idaho law applies.

II.

Under Idaho Law and the terms of the policy, Progressive's limits of liability for
all claims is $500,000
Defendants' insurance policy with Progressive unambiguously states that Progressive's

total liability under the policy is $500,000. If an insurance policy provision is unambiguous, the
court must construe it as written. "The [c]ourt by construction cannot create a liability not
assumed by the insurer nor make a new contract for the parties, or one different from that plainly
intended, nor add words to the contract of insurance to either create or avoid liability."
Armstrong v. Farmers Ins. Co. of Idaho, 205 P.3d 1203, 1205 (Idaho 2009) (citing Purvis v.
Progressive Cas. Ins. Co., 127 P.3d 116, 119 (Idaho 2005)) (citation omitted). Whether language
in an insurance policy contract is ambiguous is a question of law. Austin v. Oregon Mut. Ins.
Co., No. 2:12-CV-00630-REB, 2014 WL 1319706, at *2 (D. Idaho Mar. 31, 2014).
Defendants purchased an insurance policy from Progressive with a "combined single
limit" of $500,000 for both liability and underinsured motorist coverage. The policy provides "if
the declarations page shows that a "combined single limit" or "CSL" applies, the amount shown
is the most we will pay for the total of all bodily injury damages resulting from any one
accident." (Dec. of Counsel, 1 4, Ex. 3, pg. 13.) Additionally, the policy indicates the limits of
liability for underinsured motorist claims will be reduced by all sums "1. paid because of bodily

injury by or on behalf of any persons or organizations that may be legally responsible; 2. paid
under Part I- Liability to Others." (Dec. of Counsel, 14, Ex. 3, pg. 13.)
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a. The policy unambiguously indicates the insurance coverage provided is a
combined single limit of $500,000.
The declarations page of Defendants' insurance policy with Progressive notes that the
coverage is a "combined single limit." The policy language regarding a "combined single limit"
unequivocally states that "[i]f the declarations page shows that "combined single limit" or "CSL"
applies, the amount shown is the most we will pay for the total of all bodily injury damages
resulting from any one accident." (Dec. of Counsel,

1 4,

Ex. 3, pg. 13.) Thus, the limit of

Progressive's liability for bodily injury damages resulting from any one accident is $500,000.
This is further supported by the offset provisions in both the liability coverage and underinsured
motorist coverage.

On page 5 of the policy, under Part I - Liability to Others, the policy

provides "[ a]ny payment to a person under this Part I will be reduced by any payment to that
person under Part III - Uninsured/Underinsured Motorist Coverage." Id. Similarly, on page 13
of the policy, under Part III - Uninsured/Underinsured Motorist Coverage, the policy provides
that it will be reduced by any amount paid under Part I - Liability to Others." Id.
These offset provisions are unambiguous and consistent with one another, and they are
also consistent with the definition of "combined single limit" provided in both the Liability to
Others and the Uninsured/Uninsured Motorist Coverage portions of the policy. Because the
language of the policy is not ambiguous and consistent, the Court must find as a matter of law
that Progressive's total liability to Defendants under the policy is $500,000.

b. The policy's offsets for any amount recovered under any liability
coverage reduces the available limits for underinsured motorist coverage
and is unambiguous and consistent with Idaho law.
Idaho courts have regularly found that the offset language reducing underinsured motorist
coverage limits by the amount received from liability coverage is not ambiguous and must be
given its plain meaning. Howard v. Oregon Mut. Ins. Co., 137 Idaho 214, 46 P.3d 510 (2002).
In Howard, the Howards had a policy with Oregon Mutual with uninsured/underinsured
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coverage of a combined single limit of $50,000 per occurrence. Mr. Howard was driving his
vehicle and was injured by the tortfeasor, Pearce, who was insured through American Concepts
Insurance with a liability limit of $50,000.00. American Concepts paid the $50,000.00 to Mr.
Howard.

Mr. Howard then asserted an underinsured motorist claim against Oregon Mutual

seeking the $50,000.00 in underinsured motorist coverage, claiming he had sustained more than
$100,000.00 in damages. Oregon Mutual denied the claim, asserting Mr. Howard had no UIM
claim because his UIM coverage was not greater than the liability payment he received from
American Concepts. Mr. Howard then filed a declaratory judgment action for the UIM damages.

Id. at pg. 215-16.
The Howards argued that the offset language in their policy was ambiguous, and
construing the policy language in their favor, they are entitled recovery under the UIM policy.
The relevant policy language was:
SINGLE LIMIT
The limit of liability shown in the declarations for this coverage is the
Company's maximum limit of liability for all damages resulting from any
one accident. This is the most the Company will pay regardless of the
number of insured persons, claims made, vehicles or premiums shown in
the declarations or vehicles involved in the auto accident.
OFFSET
Any amounts otherwise payable for damages under with SPLIT or
SINGLE LIMIT which the insured is legally entitled to recover from the
owner or operator of an uninsured/underinsured motor vehicle because
of bodily injury caused by an auto accident shall be reduced by:
1.
All sums paid because of bodily injury by or on behalf of persons
or organizations who may be legally responsible. This includes all
sums paid under the Liability Coverage of this policy ....
Howard, 137 Idaho at 217-18.

The Howards argued that the offsets provided in the policy were to apply to Mr.
Howard's damages and not the limits of UIM liability. The Court found that the policy's offset
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language "unambiguously provides that the amounts received from Pearce's insurer are applied
to reduce the amount Oregon Mutual would otherwise be obligated to pay under the UIM policy
limits, as opposed to reducing the total amount of damages the Howards suffered.

Oregon

Mutual's obligation under the UIM coverage was therefore reduced to zero." Id., at 219.
Similar language regarding the "limit of liability" contained in an underinsured motorist
coverage policy provision was considered in Sublimity Ins. Co. v. Shaw, 127 Idaho 707, 905 P .2d
640 (1995). In Sublimity, the "limit ofliability" language stated "[h]owever, the limit ofliability
shall be reduced by all sums paid because of "bodily injury" by or on behalf of persons or
organizations who may be legally responsible. This includes all sums paid under Part A (liability
coverage) of this policy." Id., at 708. The Court found the language unambiguous and stated,
"[ o]n its face, the LIMIT OF LIABILITY clause of the UIM coverage clearly states that
Sublimity will only pay the amount necessary to bring Shaw's total recovery to $100,000."
($100,000 was the UIM limits.) Id.
Recently, the Idaho Supreme Court upheld policy language reducing available UIM
limits by amounts available from liability coverage, holding such language was not against
public policy. Wood v. Farmers Ins. Co. of Idaho, _

P.3d __, 2019 WL 6974290 (Dec. 20,

2019).
Consistent with the holdings in Howard, Sublimity, and Wood, the "Limits of Liability"
language in the Defendants' policy with Progressive is unambiguous and thus must be given its
plain meaning. The language clearly states Progressive's liability for underinsured motorist
coverage will be reduced by any amount received from a person or on behalf of a person legally
responsible for the accident.

Further, this language is not in violation of public policy as

confirmed in Wood.
In this case, two people were legally responsible for the accident, Ms. Mike and
Defendant Dean Lautenschlager.

The amounts paid on behalf of the legally responsible
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individuals include $30,000 from Ms. Mike and $375,000 from Dean Lautenschlager, totaling
$405,000. Per the unambiguous policy language which is consistent with Idaho law, the Court
must find as a matter of law that these amounts offset the $500,000 limits for underinsured
motorist coverage, leaving $95,000 of underinsured motorist coverage available to the
Defendants. 1
Additionally, based on the "combined single limit" policy language and the ~~offset"
language, it is clear that Progressive's liability under the subject policy issued to the Defendants
is limited to $500,000. The policy language is unambiguous and consistent within itself as well
as consistent with Idaho law. Thus, the court must construe the policy language as written and
find as a matter of law the total liability of Progressive under the policy is $500,000 for any and
all claims made on the policy related to the accident at issue in this case.

CONCLUSION
There is no genuine issue of material fact that Idaho law applies to the dispute in this case
as prescribed by the policy. The Court must award Progressive summary judgment as there is no
genuine issue of material fact that the policy issued by Progressive to Defendants unambiguously
provides that Progressive's total liability under the policy is $500,000.

Further, there is no

genuine issue of material fact that the offset language in the policy is consistent with Idaho law
and Progressive is entitled to judgment as a matter of law that offsets in the amount of $405,000
should be applied to reduce the remaining policy limits to $95,000 for both Defendants.

1

$500,000 (Policy Limit) - $30,000 (Ms. Mike's liability policy limits) - $375,000 (Dean
Lautenschlager's liability payment)= $95,000 (remaining in UIM limits).
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DATED thi s ~

- day of January, 2020.

KIRKPA~TARTZEL, P.S.

By:
PAULL. KIRKPATR CK- ISB # 3676

Attorney for Progressive

CERTIFICATE OF SERVICE
I hereby certify that on the 28 th
day of January, 2020, I caused to be served a true
and correct copy of the preceding document to the following attorneys of record as follows:

D
D

Hand Delivery

0

U.S. Mail

9417 E. Trent

D

Overnight Mail

Spokane, WA 99206

~ iCourt: acrary@ccdlaw.com

Aaron Crary
Crary, Clark, Domanico & Chuang, P.S.

D

Attorney Service

Email:

~

7-iiue

111)14_

Kirkpatrick & Startzel, P.S.
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Electronically Filed
1/28/2020 3:05 PM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Teresa Dammon, Deputy Clerk

PAULL. KIRKPATRICK-ISB # 3676
KIRKPATRICK & STARTZEL, P.S.
108 N. Washington Street, Suite 201
Spokane, WA 99201
Telephone:
(509) 455-3647
Facsimile:
(509) 624-2081
Email: pkirkpatrick@ks-lawyers.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
Corporation doing business in the State of
Idaho,
Plaintiff,
vs.

NO. CV35-19-l 184
DECLARATION OF PAULL.
KIRKPATRICK IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

DEAN LAUTENSCHLAGER and LAURA
LAUTENSCHLAGER, husband and wife,
and the marital community comprised
thereof,
Defendants.

I, PAULL.KIRKPATRICK, am over the age of 18 and am competent to testify hereto.
1. I am an attorney of record for Plaintiff in this matter.

DECLARATION OF PAULL. KIRKPATRICK IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT:

Page 28

2. Attached to this Declaration as Exhibit 1 is a true, correct, and certified copy of
Progressive insurance policy no. 36964913-7 issues to Laura and Dean Lautenschlager at
1605 25 th Ave, Lewiston, ID 83501.
3. By email on April 18, 2019, I received notice that Laura Lautenschlager's personal injury
counsel, Justin Henry, was asserting a right to receive underinsured motorist benefits
under Policy No. 36964913-7 on behalf of Laura Lautenschlager.
4. In a letter dated October 3, 2019, Dean Lautenschlager through his personal injury
counsel, Krista McCarthy, asserted a right to receive underinsured motorist benefits
under Policy No. 36964913-7.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

DATED this 28day of January, 2020.
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CERTIFICATE OF SERVICE
·/:;bt
I hereby certify that on the ~ f day of January, 2020, I caused to be served a true and
correct copy of the preceding document to the following attorneys of record as follows:

Aaron Crary
Crary, Clark, Domanico & Chuang, P.S.
941 7 E. Trent
Spokane, WA 99206

D
D

Attorney Service

0

U.S . Mail

D

Overnight Mail

C8J

iCourt acrary@ccdlaw.com

D

Email:

Hand Delivery

·
. Plue
Kirkpatrick & Startzel, P .S.
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PROGREIIIVE®
Claims Shared Services
Centralized Support Representative Sr

December 2, 2019
36964913
04/29/2009 - Current
Progressive Northwestern Insurance Company
I certify that each of the following is true regarding the attached records, to the best
of my knowledge and belief:
1. I am an employee familiar with the manner and process in which these
records are created and maintained by virtue of my duties and
responsibilities;
2. The records were made at or near the time of the occurrences of the
matters set forth by, or from information transmitted by, people with
knowledge of those matters;
3. The records were kept in the course of regularly conducted business
activity; and
4. It was the regular practice of the business activity to make the record.

Michelle Herrmann

625 Alpha Drive / Highland Heights / Ohio, 44143
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STONEBRAKER MCQUARY
PO BOX 9
CLARKSTON, WA 99403

PROGREIIIVE®
MOTORCYCLE

Policy number: 36964913-7
LAURA LAUTENSCHLAGER
DEAN LAUTENSCHLAGER

Underwritten by:
Progressive Northwestern Ins Co
February 15, 2017
Policy Period: Apr 29, 2016 -Apr 29, 2017
Page 1 of 3

1605 25TH AVE
LEWISTON, ID 83501

1-509-758-5529
STONEBRAKER MCQUARY
Contact your agent for personalized service.

Motorcycle Insurance
Coverage Summary
This is a copy of your
Declarations Page

progressiveagent.com
Online Service
Make payments, check billing activity, update
policy information or check status of a claim.

1-800-27 4-4499
To report a claim.

Your coverage began on April 29, 2016 at 12:01 a.m. This policy expires on April 29, 2017 at 12:01 a.m.
This coverage summary replaces your prior one. Your insurance policy and any policy endorsements contain a full
explanation of your coverage. The policy limits shown for a vehicle may not be combined with the limits for the same
coverage on another vehicle. The policy contract is form 5979 ID (06/08). The contract is modified by forms Z830
(03/1 O) and 9869 (04/11 ).

Drivers and household residents

Additional information

Named insured

LAURA LAUTENSCHLAGER
DEAN LAUTENSCHLAGER

Named insured

Outline of coverage
2009 Can-Am Spyder (3 wheeled)
VIN 2BXJABA 179V000818

Engine displacement: 998 cc's
Limits

Liability To Others
Bodily Injury and Property Damage Liability
Uninsured Motorist
Underinsured
Motorist
., .. .. .. .. .. .. .. .. .. ..
Comprehensive
., .. .. .. .. .. .. .. .. .. ..
,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

,

$41

,

,
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,

$500,000 combined single limit each accident
$500,000 combined single limit each accident
.. .. .. .. .. .. .. .. .. ... .. .. .. .. .. .. .. .. .. .. ..
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,
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48
4
.. ..

.. .. .. .. .. .. .. .. .. .. .. .. .. ..
,

.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ... .. .. .. .. .. .. .. .. .. .. .. .. ..
,

Premium

$500,000 combined single limit each accident

.. .. .. .. .. .. .. .. .. .. .. ..
,

Deductible

,

,

,

Collision

,

,

,

$500
.. .. .. ..
,

,
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.. .. .. .. .. ..
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,

$1,000

,

,

62

~~~-~~s-~ry_ \?.~~-r-~9~ ..............................................~?'.~_qq ................................................................................ _i,~~-l~_d_~d..
Roadside
Assistance
10
., .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ... .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ..
Total premium for 2009 Can-Am
$267
,

,

,

,

,

,

Form 6489 ID (02/1 O)
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Policy number: 36964913-7
LAURA LAUTENSCHLAGER
DEAN LAUTENSCHLAGER
Page 2 of 3

2006 H-D FLHX STREET G
VIN 1HD1KAV1667600438

Engine displacement: 1450 cc's
Limits

Liability To Others
Bodily Injury and Property Damage Liability
Uninsured
Motorist
., .. .. .. .. .. .. .. .. .. ..
Underinsured Motorist

,

Comprehensive
., .. .. .. .. .. .. ..
Collision

,
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,

Deductible

Premium

$107
$500,000 combined single limit each accident
$500,000 combined single limit each accident
$500,000 combined single limit each accident

151..
71
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$1,000
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Roadside
Assistance
10
., .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ... .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ..
Total premium for 2006 H-D
$411
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2016 H-D FLHXSE Engine displacement: 1803 cc's
VIN 1HD1PXN19GB62000
Limits

Deductible

Premium

Liability To Others
Bodily Injury and Property Damage Liability
Uninsured Motorist

$500,000 combined single limit each accident
$500,000 combined single limit each accident

$117
211

Underinsured Motorist

$500,000 combined single limit each accident

100

camp·r·ehensive· ··················································foiai ·Loss························································· ·i fooo ····················1· 6
Includes Disappearing Deductible

caifisian ···························································foiai ·Loss························································· ·i fooo ··················; 16
Includes Disappearing Deductible
Accessory Coverage

$6,000

Roadside
Assistance
., .. .. .. .. .. .. .. .. .. .. .. ..
Total premium for 2016 H-D
,
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,
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2005 American Ironhorse Texas Chopper
VIN 5L5TX144851000636

,
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.. .. ..
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.. .. .. .. .. .. .. .. .. .. .. .. ..
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$500,000 combined single limit each accident
,

,

$49
,

41

.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ... .. .. .. .. .. .. .. .. .. .. .. .. ..
,

,

Deductible

$500,000 combined single limit each accident
.. .. .. .. .. .. .. .. .. ... .. .. .. .. .. .. .. .. .. .. ..
$500,000 combined single limit each accident

Underinsured Motorist
Comprehensive
., .. .. .. .. .. .. ..
Collision

,

Engine displacement: 1450 cc's
Limits

Liability To Others
Bodily Injury and Property Damage Liability
., .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ..
Uninsured Motorist
,

10..
$656

.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ... .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ..

,

,

,

$1,000
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Roadside Assistance
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Total 12 month policy premium

,

,

,

,

,

,

,

$1,567

Premium discounts
Policy

36964913-7

Home Owner, Multi-Vehicle, Paid in Full, Claim Free Renewal, Prompt Payment
and Multi-Policy

Driver

LAURA LAUTENSCHLAGER
DEAN LAUTENSCHLAGER

Form 6489 ID (02/1 O)

Motorcycle Endorsement, Responsible Driver and Safety Course
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Policy number: 36964913-7
LAURA LAUTENSCHLAGER
DEAN LAUTENSCHLAGER
Page 3 of 3

Important information about Accessories on your motorcycle/off-road vehicle
Coverage for physical damage to your motorcycle/off-road vehicle extends only to the vehicle as it comes from the factory.
Accessories added on at the dealership or by an individual, and therefore not provided as original equipment by the
manufacturer, are not considered part of the vehicle as delivered from the factory. Comprehensive Coverage and Collision
Coverage include $3000 of accessory coverage. Please review the value of the accessories on your vehicle. Should you
wish to purchase coverage for more accessories, additional accessory coverage is available.

Deductibles
All physical damage losses, regardless of loss settlement option and whether partial or total, are subject to the applicable
deductible. Loss to only accessories will not be subject to a deductible.

Agent countersignature

Company officers

Secretary

Form 6489 ID (02/1 O)

Page 35

"5979 ID 0608'"

Illlll lllll llll llll llll llll lllll llll 1111111111111111

IDAHO
MOTORCYCLE POLICY

Form 5979 ID (06/08)

PROGREIIIVE®

Page 36

CONTENTS
INSURING AGREEMENT ............................................................................................. 1
GENERAL DEFINITIONS.............................................................................................. 1
PART I - LIABILITY TO OTHERS

Insuring Agreement ................................................................................................. 2
Additional Definitions ............................................................................................... 2
Additional Payments ................................................................................................ 3
Exclusions ................................................................................................................ 3
Limits of Liability ....................................................................................................... 5
Financial Responsibility Laws ................................................................................. 6
Other Insurance ....................................................................................................... 6
Out-of-State Coverage ............................................................................................ 6
PART II - MOTORCYCLE MEDICAL PAYMENTS COVERAGE

Insuring Agreement ................................................................................................. 6
Additional Definitions ............................................................................................... 7
Exclusions ................................................................................................................ 7
Limits of Liability ....................................................................................................... 8
Unreasonable or Unnecessary Medical Expenses ............................................... 9
Other Insurance ....................................................................................................... 9
PART Ill - UNINSURED/UNDERINSURED MOTORIST COVERAGE

Insuring Agreement- Uninsured Motorist Bodily Injury Coverage ........................ 9
Insuring Agreement - Underinsured Motorist Bodily Injury Coverage ................ 1O
Insuring Agreement - Uninsured Motorist Property ............................................. 10
Consent Requirement ........................................................................................... 1O
Additional Definitions ............................................................................................. 1O
Exclusions .............................................................................................................. 12
Limits of Liability ..................................................................................................... 13
Other Insurance ..................................................................................................... 14
Arbitration ............................................................................................................... 14

Page 38

PART IV - DAMAGE TO A MOTORCYCLE

Insuring Agreement - Collision Coverage ............................................................. 15
Insuring Agreement - Comprehensive Coverage ................................................ 15
Insuring Agreement - Transport Trailer Physical Damage Coverage ................. 16
Insuring Agreement - Accessory Coverage ......................................................... 16
Insuring Agreement - Total Loss Replacement Coverage .................................. 16
Additional Definitions ............................................................................................. 16
Exclusions .............................................................................................................. 17
Limits of Liability ..................................................................................................... 18
Payment of Loss .................................................................................................... 20
No Benefit to Bailee ............................................................................................... 20
Loss Payee Agreement ......................................................................................... 20
Other Sources of Recovery ................................................................................... 20
Appraisal ................................................................................................................. 21
PART V - ROADSIDE ASSISTANCE COVERAGE

Insuring Agreement - Roadside Assistance Coverage ........................................ 21
Insuring Agreement - Trip Interruption Coverage ................................................. 21
Additional Definitions ............................................................................................. 22
Exclusions .............................................................................................................. 22
Unauthorized Service Provider ............................................................................. 23
Other Insurance ..................................................................................................... 23
PART VI - DUTIES IN CASE OF AN ACCIDENT OR LOSS ................................... 23
PART VII - GENERAL PROVISIONS

Policy Period and Territory ..................................................................................... 24
Changes ................................................................................................................. 24
Duty to Report Changes ........................................................................................ 25
Settlement of Claims .............................................................................................. 25
Time of Payment of Claims ................................................................................... 25
Terms of Policy Conformed to Statutes ................................................................ 25
Transfer of Interest ................................................................................................. 25
Fraud or Misrepresentation ................................................................................... 25
Payment of Premium and Fees ............................................................................ 26
Cancellation ............................................................................................................ 26
Cancellation Refund .............................................................................................. 28
Non renewal ............................................................................................................ 28
Automatic Termination ........................................................................................... 28
Legal Action Against Us ......................................................................................... 28
Our Rights to Recover Payment... ........................................................................ 29
Joint and Individual Interests ................................................................................. 29
Bankruptcy ............................................................................................................. 30

ii

Page 39

IDAHO MOTORCYCLE POLICY
INSURING AGREEMENT
In return for your payment of the premium, we agree to insure you subject to all the
terms, conditions, and limitations of this policy. We will insure you for the coverages
and the limits of liability shown on this policy's declarations page. Your policy consists of the policy contract, your insurance application, the declarations page, and all
endorsements to this policy.

GENERAL DEFINITIONS
The following definitions apply throughout the policy. Defined terms are printed in boldface type and have the same meaning whether in the singular, plural, or any other form.
1. "Additional motorcycle" means a motorcycle you become the owner of during
the policy period that does not permanently replace a motorcycle shown on the
declarations page if:
a. we insure all other motorcycles you own;
b. the additional motorcycle is not covered by any other insurance policy;
c. you notify us within 30 days of becoming the owner of the additional motorcycle; and
d. you pay any additional premium due.
An additional motorcycle, including an off-road vehicle, will have the broadest
coverage we provide for any motorcycle shown on the declarations page. If you
ask us to insure an additional motorcycle more than 30 days after you become
the owner, any coverage we provide will begin at the time you request coverage.
2. "Bodily injury" means bodily harm, sickness, or disease, including death that results from bodily harm, sickness, or disease.
3. "Covered motorcycle" means:
a. any motorcycle shown on the declarations page for the coverages applicable to that motorcycle;
b. any additional motorcycle; and
c. any replacement motorcycle.
4. "Declarations page" means the document showing your coverages, limits of liability, covered motorcycles, premium, and other policy-related information. The
declarations page may also be referred to as the Motorcycle Insurance Coverage
Summary.
5. "Motorcycle" means any motorcycle, motorbike, motor scooter, or motorized trike
that is designed for operation principally upon public roads and has at least two
wheels, but not more than three wheels.
6. "Motorcycle business" means the business of selling, leasing, repairing, parking, storing, servicing, delivering, or testing vehicles.
7. "Occupying" means in, on, entering, exiting, mounting or dismounting.
8. "Off-road vehicle" means an ATV, dirt bike, golf cart, Segway®, or snowmobile
which is designed for operation principally off public roads.
9. "Property damage" means physical damage to, destruction of, or loss of use of,
tangible property.
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10. "Relative" means a person residing in the same household as you, and related to
you by blood, marriage, or adoption, and includes a ward, stepchild, or foster child.
Your unmarried dependent children temporarily away from home will qualify as a
relative if they intend to continue to reside in your household.
11. "Replacement motorcycle" means a motorcycle, including an off-road vehicle,
that permanently replaces a motorcycle shown on the declarations page. A replacement motorcycle will have the same coverage as the motorcycle it replaces if the replacement motorcycle is not covered by any other insurance policy.
However, if the motorcycle being replaced had coverage under Part IV - Damage
To A Motorcycle, such coverage will apply to the replacement motorcycle only
during the first 30 days after you become the owner unless you notify us within
that 30-day period that you want us to extend coverage beyond the initial 30 days.
If the motorcycle being replaced did not have coverage under Part IV - Damage
To A Motorcycle, such coverage may be added, but the replacement motorcycle
will have no coverage under Part IV until you notify us of the replacement motorcycle and ask us to add the coverage.
12. 'Trailer" means a non-motorized trailer designed to be towed on public roads by
a motorcycle.
13. 'Transport trailer" means a non-motorized trailer designed to be towed on public
roads by a land motor vehicle and principally designed for transporting a covered
motorcycle.
14. "We", "us", and "our" mean the underwriting company providing the insurance, as
shown on the declarations page.
15. "You" and "your" mean:
a. a person shown as a named insured on the declarations page; and
b. the spouse of a named insured if residing in the same household at the time
of the loss.
PART I - LIABILITY TO OTHERS
INSURING AGREEMENT

If you pay the premium for this coverage, we will pay damages for bodily injury and
property damage for which an insured person becomes legally responsible because
of an accident.
Damages include prejudgment interest awarded against an insured person.

We will settle or defend, at our option, any claim for damages covered by this Part I.
ADDITIONAL DEFINITIONS

When used in this Part I:
1. "Insured person" means:
a. you or a relative with respect to an accident arising out of the ownership,
maintenance, or use of a motorcycle;
2
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b.

2.

any person with respect to an accident arising out of that person's use of a
covered motorcycle with the permission of you or a relative;
c. any person or organization with respect only to vicarious liability for the acts
or omissions of a person described in a orb above; and
d. any Additional Interest shown on the declarations page with respect only to
its liability for the acts or omissions of a person described in a or b above.
"Loaned motorcycle" means a motorcycle provided for temporary use to you or a
relative without charge by an entity licensed under Chapter 16, Title 49, Idaho Code:
a. for the purpose of demonstrating the vehicle to you or a relative as a prospective purchaser; or
b. as a convenience to you or a relative during the repairing or servicing of a
covered motorcycle.

ADDITIONAL PAYMENTS
In addition to our limit of liability, we will pay for an insured person:
1. all expenses we incur in the settlement of any claim or defense of any lawsuit;
2. interest accruing after entry of judgment, until we have paid, offered to pay, or
deposited in court that portion of the judgment which does not exceed our limit
of liability. This does not apply if we have not been given notice of suit or the opportunity to defend an insured person;
3. the premium on any appeal bond or attachment bond required in any lawsuit we
defend. We have no duty to purchase a bond in an amount exceeding our limit of
liability, and we have no duty to apply for or furnish these bonds;
4. up to $250 for a bail bond required because of an accident resulting in bodily
injury or property damage covered under this Part I. We have no duty to apply
for or furnish this bond; and
5. reasonable expenses, including loss of earnings up to $200 per day, incurred at
our request.
EXCLUSIONS - READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS PART I.
Coverage under this Part I, including our duty to defend, will not apply to any insured
person for:
1. bodily injury or property damage arising out of the ownership, maintenance, or
use of any motorcycle while being used:
a. to carry or escort persons or property for compensation or a fee; or
b. for retail or wholesale delivery, including, but not limited to, the pickup, transport, or delivery of magazines, newspapers, mail, or food.
This exclusion does not apply to ride-share arrangements or to use of a motorcycle for charitable events;
2. any liability assumed under any contract or agreement by you or a relative;
3. bodily injury to an employee of that insured person arising out of or within the
course of employment. This exclusion does not apply to domestic employees if
benefits are neither paid nor required to be provided under workers' compensation, disability benefits, or similar laws;
3
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4.

5.

6.
7.

8.
9.

10.

11.

12.

13.

14.

15.
16.

bodily injury or property damage arising out of an accident involving any motorcycle while being maintained or used by a person while employed or engaged
in any motorcycle business. This exclusion does not apply to you, a relative, or
an agent or employee of you or a relative, when using a covered motorcycle;
bodily injury or property damage resulting from, or sustained during practice or
preparation for:
a. any pre-arranged or organized:
(i) racing;
(ii) stunting;
(iii) speed, or demolition contest or activity; or
b. any riding activity conducted on a permanent or temporary racetrack, racecourse, or during any closed course event.
This exclusion does not apply to use of a motorcycle for escorting participants in
charitable racing events;
bodily injury or property damage due to a nuclear reaction or radiation;
bodily injury or property damage for which insurance:
a. is afforded under a nuclear energy liability insurance contract; or
b. would be afforded under a nuclear energy liability insurance contract but for
its termination upon exhaustion of its limit of liability;
any obligation for which the United States Government is liable under the Federal
Tort Claims Act;
bodily injury or property damage caused by an intentional act of that insured
person, or at the direction of that insured person, even if the actual injury or
damage is different than that which was intended or expected;
property damage to any property owned by, rented to, being transported by, or
in the charge of that insured person. This exclusion does not apply to a rented
residence or a rented garage;
bodily injury or property damage arising out of the ownership, maintenance, or
use of any motorcycle owned by you or furnished or available for your regular use,
other than a covered motorcycle for which this coverage has been purchased;
bodily injury or property damage arising out of the ownership, maintenance, or
use of any motorcycle owned by a relative or furnished or available for the regular
use of a relative, other than a covered motorcycle for which this coverage has
been purchased. This exclusion does not apply to your maintenance or use of
such motorcycle;
bodily injury or property damage arising out of your or a relative's use of a motorcycle, other than a covered motorcycle, without the permission of the owner
of the motorcycle or the person in lawful possession of the motorcycle;
bodily injury or property damage arising out of the use of a covered motorcycle
while leased or rented to others or given in exchange for any compensation. This exclusion does not apply to the operation of a covered motorcycle by you or a relative;
punitive or exemplary damages; or
bodily injury or property damage caused by, or reasonably expected to result
from, a criminal act or omission of that insured person. This exclusion applies regardless of whether that insured person is actually charged with, or convicted of,
a crime. For purposes of this exclusion, criminal acts or omissions do not include
traffic violations.
4
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LIMITS OF LIABILITY
The limit of liability shown on the declarations page for liability coverage is the most
we will pay regardless of the number of:
1. claims made;
2. covered motorcycles;
3. insured persons;
4. lawsuits brought;
5. vehicles involved in the accident; or
6. premiums paid.
If your declarations page shows a split limit:
1. the amount shown for "each person" is the most we will pay for all damages due
to bodily injury to one person resulting from any one accident;
2. subject to the "each person" limit, the amount shown for "each accident" is the
most we will pay for all damages due to bodily injury sustained by two or more
persons in any one accident; and
3. the amount shown for "property damage" is the most we will pay for the total of all
property damage resulting from any one accident.
The "each person" limit of liability applies to the total of all claims made for bodily
injury to a person and all claims of others derived from such bodily injury, including,
but not limited to, emotional injury or mental anguish resulting from the bodily injury
of another or from witnessing the bodily injury to another, loss of society, loss of companionship, loss of services, loss of consortium, and wrongful death.
If the declarations page shows that "combined single limit" or "CSL" applies, the
amount shown is the most we will pay for the total of all damages resulting from any
one accident. However, without changing this limit of liability, we will comply with any
law that requires us to provide any separate limits.
No one is entitled to duplicate payments for the same elements of damages.
Any payment to a person under this Part I will be reduced by any payment to that person under Part Ill - Uninsured/Underinsured Motorist Coverage.
We will not pay under this Part I any expenses paid or payable under Part II - Motorcycle

Medical Payments Coverage.
If multiple motorcycle policies issued by us are in effect for you, we will pay no more
than the highest limit of liability for this coverage available under any one policy.
A motorcycle and attached trailer are considered one motorcycle. Therefore, the
limits of liability will not be increased for an accident involving a motorcycle that has
an attached trailer.
5
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FINANCIAL RESPONSIBILITY LAWS
When we certify this policy as proof of financial responsibility, this policy will comply
with the law to the extent required. The insured person must reimburse us if we
make a payment that we would not have made if this policy was not certified as proof
of financial responsibility.
OTHER INSURANCE
If there is any other applicable liability insurance or bond, we will pay only our share of
the damages. Our share is the proportion that our limit of liability bears to the total of
all applicable limits. However, any insurance we provide for a motorcycle, other than a
covered motorcycle or a loaned motorcycle, will be excess over any other collectible insurance, self-insurance, or bond.
OUT-OF-STATE COVERAGE
If an accident to which this Part I applies occurs in any state, territory, or possession
of the United States of America or any province or territory of Canada, other than the
one in which a covered motorcycle is principally garaged, and the state, province,
territory, or possession has:
1. a financial responsibility or similar law requiring limits of liability for bodily injury
or property damage higher than the limits shown on the declarations page, this
policy will provide the higher limits; or
2. a compulsory insurance or similar law requiring a non-resident to maintain insurance whenever the non-resident uses a motorcycle in that state, province, territory, or possession, this policy will provide the greater of:
a. the required minimum amounts and types of coverage; or
b. the limits of liability under this policy.
PART II - MOTORCYCLE MEDICAL PAYMENTS COVERAGE
INSURING AGREEMENT
If you pay the premium for this coverage, we will pay the reasonable expenses incurred
for necessary medical services received within three years from the date of a motor
vehicle accident because of bodily injury:
1. sustained by an insured person; and
2. caused by that motor vehicle accident.
We, or someone on our behalf, will determine:
1. whether the expenses for medical services are reasonable; and
2. whether the medical services are necessary.

6
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ADDITIONAL DEFINITIONS

When used in this Part II:
1. "Insured person" means:
a. you or a relative:
(i) while occupying a motorcycle; or
(ii) when struck by a motor vehicle or a trailer while not occupying a selfpropelled motorized vehicle; and
b. any other person while occupying a covered motorcycle with the permission of you or a relative.
2. "Medical services" means medical, surgical, dental, x-ray, ambulance, hospital, professional nursing, and funeral services, and includes the cost of eyeglasses, hearing
aids, pharmaceuticals, and orthopedic and prosthetic devices.
EXCLUSIONS - READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PART II.

Coverage under this Part II will not apply to bodily injury:
1. sustained by any person while occupying a covered motorcycle while it is being used:
a. to carry or escort persons or property for compensation or a fee; or
b. for retail or wholesale delivery, including, but not limited to, the pickup, transport,
or delivery of magazines, newspapers, mail, or food.
This exclusion does not apply to ride-share arrangements or to use of a motorcycle
for charitable events;
2. arising out of an accident involving a vehicle while being maintained or used by a
person while employed or engaged in any motorcycle business. This exclusion
does not apply to you, a relative, or an agent or employee of you or a relative,
when using a covered motorcycle;
3. resulting from, or sustained during practice or preparation for:
a. any pre-arranged or organized:
(i) racing;
(ii) stunting;
(iii) speed, or demolition contest or activity; or
b. any riding activity conducted on a permanent or temporary racetrack, racecourse, or during any closed course event.
This exclusion does not apply to use of a motorcycle for escorting participants in
charitable racing events;
4. due to a nuclear reaction or radiation;
5. for which insurance:
a. is afforded under a nuclear energy liability insurance contract; or
b. would be afforded under a nuclear energy liability insurance contract but for
its termination upon exhaustion of its limit of liability;
6. for which the United States Government is liable under the Federal Tort Claims Act;
7. sustained by any person while occupying any vehicle while located for use as a
residence or premises;
7
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8.
9.

10.

11.

12.

13.

14.

15.

if workers' compensation benefits are available for the bodily injury;
sustained by any person while occupying or when struck by any vehicle owned
by you or furnished or available for your regular use, other than a covered motorcycle for which this coverage has been purchased;
sustained by any person while occupying or when struck by any vehicle owned
by a relative or furnished or available for the regular use of a relative, other than
a covered motorcycle for which this coverage has been purchased. This exclusion does not apply to you;
to you or a relative while occupying any vehicle, other than a covered motorcycle, without the permission of the owner of the vehicle or the person in lawful
possession of the vehicle;
to any person while occupying a covered motorcycle while leased or rented to
others or given in exchange for any compensation. This exclusion does not apply
to the operation of a covered motorcycle by you or a relative;
caused directly or indirectly by:
a. war (declared or undeclared) or civil war;
b. warlike action by any military force of any government, sovereign or other authority using military personnel or agents. This includes any action taken to hinder or defend against an actual or expected attack; or
c. insurrection, rebellion, revolution, usurped power, or any action taken by a governmental authority to hinder or defend against any of these acts;
caused directly or indirectly by:
a. any accidental or intentional discharge, dispersal or release of radioactive, nuclear, pathogenic, or poisonous biological material; or
b. any intentional discharge, dispersal or release of chemical or hazardous material for any purpose other than its safe and useful purpose; or
caused by, or reasonably expected to result from, a criminal act or omission of
an insured person. This exclusion applies regardless of whether the insured
person is actually charged with, or convicted of, a crime. For purposes of this
exclusion, criminal acts or omissions do not include traffic violations.

LIMITS OF LIABILITY

The limit of liability shown on the declarations page for Motorcycle Medical Payments
Coverage is the most we will pay for each insured person injured in any one accident, regardless of the number of:
1. claims made;
2. covered motorcycles;
3. insured persons;
4. lawsuits brought;
5. vehicles involved in the accident; or
6. premiums paid.
No one will be entitled to duplicate payments under this policy for the same elements
of damages.
8
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Any amount payable to an insured person under this Part II will be reduced by any
amount paid or payable for the same expense under Part I - Liability To Others or Part Ill Uninsured/Underinsured Motorist Coverage.
If multiple motorcycle policies issued by us are in effect for you, we will pay no more
than the highest limit of liability for this coverage available under any one policy.
UNREASONABLE OR UNNECESSARY MEDICAL EXPENSES

If an insured person incurs expenses for medical services that we deem to be unreasonable or unnecessary, we may refuse to pay for those expenses and contest them.
If the medical service provider sues the insured person because we refuse to pay expenses for medical services that we deem to be unreasonable or unnecessary, we
will pay any resulting defense costs, and any resulting judgment against the insured
person, subject to the limit of liability for this coverage. We will choose the counsel.
We will also pay reasonable expenses, including loss of earnings up to $200 per day,
incurred at our request.
The insured person may not sue us for expenses for medical services we deem to
be unreasonable or unnecessary unless the insured person paid the entire disputed
amount to the medical service provider or the medical service provider has initiated collection activity against the insured person for the unreasonable or unnecessary expenses.
OTHER INSURANCE

If there is other applicable vehicle medical payments insurance, we will pay only our
share of the loss. Our share is the proportion that our limit of liability bears to the total
of all applicable limits. However, any insurance we provide for an insured person
occupying a motorcycle, other than a covered motorcycle, will be excess over any
other motorcycle insurance providing payments for medical services.
PART Ill - UNINSURED/UNDERINSURED MOTORIST COVERAGE
INSURING AGREEMENT - UNINSURED MOTORIST
BODILY INJURY COVERAGE

If you pay the premium for this coverage, we will pay for damages that an insured
person is legally entitled to recover from the owner or operator of an uninsured motor vehicle because of bodily injury:
1. sustained by an insured person;
2. caused by an accident; and
3. arising out of the ownership, maintenance, or use of an uninsured motor vehicle.
9
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INSURING AGREEMENT - UNDERINSURED MOTORIST
BODILY INJURY COVERAGE

If you pay the premium for this coverage, we will pay for damages that an insured
person is legally entitled to recover from the owner or operator of an underinsured
motor vehicle because of bodily injury:
1. sustained by an insured person;
2. caused by an accident; and
3. arising out of the ownership, maintenance, or use of an underinsured motor vehicle.
We will pay under this Part Ill only after the limits of liability under all applicable bodily
injury liability bonds and policies have been exhausted by payment of judgments or
settlements.
INSURING AGREEMENT - UNINSURED MOTORIST
PROPERTY DAMAGE COVERAGE

If you pay the premium for this coverage, we will pay for damages that an insured
person is legally entitled to recover from the owner or operator of an uninsured motor vehicle because of property damage:
1. caused by an accident; and
2. arising out of the ownership, maintenance, or use of an uninsured motor vehicle.
CONSENT REQUIREMENT

Any judgment or settlement for damages against an owner or operator of an uninsured motor vehicle or underinsured motor vehicle that arises out of a lawsuit
brought without our written consent is not binding on us.
ADDITIONAL DEFINITIONS

When used in this Part Ill:
1. "Insured person" means:
a. you or a relative;
b. any person while operating a covered motorcycle with the permission of
you or a relative;
c. any person occupying, but not operating, a covered motorcycle; and
d. any person who is entitled to recover damages covered by this Part Ill because of bodily injury sustained by a person described in a, b, or c above.
2. "Property damage" means physical damage to, or destruction of, a covered motorcycle as a result of actual physical contact between the covered motorcycle
and an uninsured motor vehicle. "Property damage" does not include loss of
use of the covered motorcycle.
10
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3.

4.

"Underinsured motor vehicle" means a land motor vehicle or trailer of any type
to which a bodily injury liability bond, policy, or self-insurance, meeting the minimum
limit of liability for bodily injury specified by the law of Idaho, applies at the time of
the accident, but the sum of all applicable limits of liability for bodily injury:
a. is less than the coverage limitfor Underinsured Motorist Bodily Injury Coverage
shown on the declarations page; or
b. has been reduced by payments for bodily injury to persons injured in the accident, other than an insured person, to less than the coverage limit for Underinsured Motorist Bodily Injury Coverage shown on the declarations page.
An "underinsured motor vehicle" does not include any vehicle or equipment:
a. owned by you or a relative or furnished or available for the regular use of you
or a relative;
b. owned by any governmental unit or agency;
c. operated on rails or crawler treads;
d. while located for use as a residence or premises;
e. that is a covered motorcycle; or
f. that is an uninsured motor vehicle.
"Uninsured motor vehicle" means a land motor vehicle or trailer of any type:
a. to which no bodily injury liability bond or policy applies at the time of the accident;
b. to which a bodily injury liability bond or policy applies at the time of the accident, but the bonding or insuring company:
(i) denies coverage; or
(ii) is or becomes insolvent;
c. to which a bodily injury liability bond or policy applies at the time of the accident, but its limit of liability for bodily injury is less than the minimum limit of
liability for bodily injury specified by the financial responsibility law of the state
in which the covered motorcycle is principally garaged; or
d. that is a hit-and-run vehicle whose owner or operator cannot be identified and
which strikes:
(i) you or a relative;
(ii) a vehicle that you or a relative are occupying; or
(iii) a covered motorcycle;
provided that the insured person, or someone on his or her behalf, reports
the accident to the police or civil authority within 24 hours or as soon as practicable after the accident.
An "uninsured motor vehicle" does not include any vehicle or equipment:
a. owned by you or a relative or furnished or available for the regular use of you
or a relative;
b. owned or operated by a self-insurer under any applicable motor vehicle law,
except a self-insurer that is or becomes insolvent;
c. owned by any governmental unit or agency;
d. operated on rails or crawler treads;
e. while located for use as a residence or premises;
f. that is a covered motorcycle; or
g. that is an underinsured motor vehicle.
11
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EXCLUSIONS - READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PART Ill.

Coverage under this Part Ill will not apply:
1. to bodily injury sustained by any person while using or occupying:
a. a covered motorcycle while being used:
(i) to carry or escort persons or property for compensation or a fee; or
(ii) for retail or wholesale delivery, including, but not limited to, the pickup, transport, or delivery of magazines, newspapers, mail, or food.
This exclusion does not apply to ride-share arrangements or to use of a motorcycle for charitable events; or
b. a motor vehicle that is owned by or available for the regular use of you or
a relative. This exclusion does not apply to a covered motorcycle that is
insured under this Part Ill;
2. to bodily injury sustained by you or a relative while using any vehicle, other than
a covered motorcycle, without the permission of the owner of the vehicle or the
person in lawful possession of the vehicle;
3. to bodily injury resulting from, or sustained during practice or preparation for:
a. any pre-arranged or organized:
(i) racing;
(ii) stunting;
(iii) speed, or demolition contest or activity; or
b. any riding activity conducted on a permanent or temporary racetrack, racecourse, or during any closed course event.
This exclusion does not apply to use of a motorcycle for escorting participants in
charitable racing events;
4. directly or indirectly to benefit any insurer or self-insurer under any of the following
or similar laws:
a. workers' compensation law; or
b. disability benefits law;
5. to any punitive or exemplary damages; or
6. to bodily injury sustained by any person if that person or the legal representative
of that person settles without our written consent.
Coverage under this Part Ill is not provided for property damage:
1. sustained while a covered motorcycle is being used:
a. to carry persons or property for compensation or a fee; or
b. for retail or wholesale delivery, including, but not limited to, the pickup, transport, or delivery of magazines, newspapers, mail, or food.
This exclusion does not apply to shared-expense car pools or ridesharing arrangements;
2. resulting from, or sustained during practice or preparation for:
a. any pre-arranged or organized racing, stunting, speed, or demolition contest
or activity; or
b. any driving activity conducted on a permanent or temporary racetrack or
racecourse;
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3.

4.
5.
6.

to a covered motorcycle for which insurance:
a. is afforded under a nuclear energy liability insurance contract; or
b. would be afforded under a nuclear energy liability insurance contract but for
its termination upon exhaustion of its limit of liability;
to a trailer;
to a covered motorcycle for diminution of value; or
if there is no actual physical contact between the uninsured motor vehicle and
the covered motorcycle.

LIMITS OF LIABILITY
The limit of liability shown on the declarations page for Uninsured/Underinsured
Motorist Coverage is the most we will pay regardless of the number of:
1. claims made;
2. covered motorcycles;
3. insured persons;
4. lawsuits brought;
5. vehicles involved in the accident; or
6. premiums paid.
If your declarations page shows a split limit:
1. the amount shown for "each person" is the most we will pay for all damages due
to bodily injury to one person resulting from any one accident;
2. subject to the "each person" limit, the amount shown for "each accident" is the
most we will pay for all damages due to bodily injury sustained by two or more
persons in any one accident; and
3. the amount shown for "Uninsured Motorist Property Damage" is the most we will
pay for the aggregate of all property damage caused by any one accident.
The "each person" limit of liability includes the total of all claims made for bodily injury
to an insured person and all claims of others derived from such bodily injury, including, but not limited to, emotional injury or mental anguish resulting from the bodily
injury of another or from witnessing the bodily injury to another, loss of society, loss
of companionship, loss of services, loss of consortium, and wrongful death.
If the declarations page shows that "combined single limit" or "CSL" applies, the
amount shown is the most we will pay for the total of all bodily injury damages resulting from any one accident. However, without changing this total limit of liability, we will
comply with any law that requires us to provide any separate limits.
The limits of liability for bodily injury under this Part Ill will be reduced by all sums:
1. paid because of bodily injury by or on behalf of any persons or organizations that
may be legally responsible;
2. paid under Part I - Liability To Others; and
3. paid or payable because of bodily injury under any of the following or similar laws:
a. workers' compensation law; or
b. disability benefits law.
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The limit of liability for property damage to a covered motorcycle is the lowest of:
1. the actual cash value of the covered motorcycle at the time of the accident;
2. the amount necessary to replace the covered motorcycle;
3. the amount necessary to repair the covered motorcycle to its pre-loss condition;
4. the limit of liability shown on the declarations page for Uninsured Motorist
Property Damage; or
5. the amount of the deductible for "Collision Coverage" shown on the declarations
page for the covered motorcycle. This subpart only applies if you have paid the
premium for Collision Coverage under Part IV - Damage To A Motorcycle.
The limit of liability for property damage under this Part Ill will be reduced by all sums
paid because of property damage by or on behalf of any persons or organizations
that may be legally responsible, including, but not limited to, all sums paid under Part I Liability To Others.

We shall not pay for property damage to the extent that such damages are paid or
payable under any other property damage or physical damage insurance, including all
sums paid or payable under Part IV - Damage To A Motorcycle.
Payments for property damage under this Part Ill are subject to the following provisions:
1. any amount payable under this Part Ill for property damage shall be subject to
the deductible shown on the declarations page;
2. no more than one deductible shall be applied to any one accident; and
3. if Collision Coverage under Part IV of this policy also applies to an accident, the
Uninsured Motorist Property Damage deductible will be waived.

We will not pay under this Part Ill any expenses paid or payable under Part II Motorcycle Medical Payments Coverage.
No one will be entitled to duplicate payments for the same elements of damages.
If multiple motorcycle policies issued by us are in effect for you, we will pay no more
than the highest limit of liability for this coverage available under any one policy.

OTHER INSURANCE
If there is other applicable uninsured or underinsured motorist coverage, we will pay
only our share of the damages. Our share is the proportion that our limit of liability
bears to the total of all available coverage limits. However, any insurance we provide
with respect to a motorcycle that is not a covered motorcycle will be excess over any
other uninsured or underinsured motorist coverage.

ARBITRATION
If we and an insured person cannot agree on:
1. the legal liability of the operator or owner of an uninsured motor vehicle or underinsured motor vehicle; or
14
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2. the amount of the damages sustained by the insured person;
this will be determined by arbitration if we and the insured person mutually agree to
arbitration prior to the expiration of the bodily injury statute of limitations in the state in
which the accident occurred.
In the event of arbitration, each party will select an arbitrator. The two arbitrators will
select a third. If the two arbitrators cannot agree on a third arbitrator within 30 days,
then on joint application by the insured person and us, the third arbitrator will be appointed by a court having jurisdiction.
Each party will pay the costs and fees of its arbitrator and any other expenses it incurs.
The costs and fees of the third arbitrator will be shared equally.
Unless both parties agree otherwise, arbitration will take place in the county in which
the insured person resides. Local rules of procedure and evidence will apply.
A decision agreed to by two of the arbitrators will be binding with respect to a determination of:
1. the legal liability of the operator or owner of an uninsured motor vehicle or underinsured motor vehicle; and
2. the amount of the damages sustained by the insured person.
The arbitrators will have no authority to award an amount in excess of the limit of liability.

We and an insured person may agree to an alternate form of arbitration.
PART IV - DAMAGE TO A MOTORCYCLE
INSURING AGREEMENT - COLLISION COVERAGE
If you pay the premium for this coverage, we will pay for sudden, direct, and accidental
loss to a covered motorcycle or a non-owned motorcycle resulting from collision.
INSURING AGREEMENT - COMPREHENSIVE COVERAGE
If you pay the premium for this coverage, we will pay for sudden, direct, and accidental loss
to a covered motorcycle or a non-owned motorcycle that is not caused by collision.
A loss not caused by collision includes:
1. contact with an animal (including a bird);
2. explosion or earthquake;
3. fire;
4. malicious mischief or vandalism;
5. missiles or falling objects;
6. riot or civil commotion;
7. theft or larceny; or
8. windstorm, hail, water, or flood.
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INSURING AGREEMENT - TRANSPORT TRAILER
PHYSICAL DAMAGE COVERAGE

If you pay the premium for this coverage, we will pay for sudden, direct, and accidental loss to your owned transport trailer, subject to the Limits of Liability.
INSURING AGREEMENT -ACCESSORY COVERAGE

We will pay for sudden, direct, and accidental loss to accessories on a covered
motorcycle for which this coverage has been purchased. This coverage applies only
if you have purchased Comprehensive Coverage or both Comprehensive Coverage
and Collision Coverage for that covered motorcycle and the loss is covered under
one of those coverages.
INSURING AGREEMENT - TOTAL LOSS REPLACEMENT COVERAGE

If there is a total loss to a motorcycle shown on the declarations page and you have
paid the premium for this coverage, then subsection 1 of the Limits of Liability provision
under this Part IV will not apply to that total loss and the following shall apply:
The limit of liability for a motorcycle shown on the declarations page for which
Total Loss Replacement Coverage has been purchased is as follows:
a. we will pay the Manufacturer Suggested Retail Price of a current model year
motorcycle that is the same make and model as the motorcycle for which
this coverage is shown on the declarations page.
ADDITIONAL DEFINITIONS

When used in this Part IV:
1. "Accessory" means equipment, devices, enhancements, and changes, other than
those which are original manufacturer installed, which alter the appearance or performance of a covered motorcycle. This includes, but is not limited to:
a. any electronic equipment, antennas, and other devices used exclusively to
send or receive audio, visual, or data signals, or play back recorded media, that
are permanently installed on a covered motorcycle using bolts or brackets,
including slide-out brackets;
b. sidecars;
c. custom paint, custom plating, and custom exhaust;
d. trailers; and
e. safety riding apparel.
2. "Collision" means the upset of a vehicle or its impact with another vehicle or object.
3. "Mechanical parts" means operational parts on a vehicle that wear out over time
or have a finite useful life or duration typically shorter than the life of the vehicle as
a whole. Mechanical parts do not include external crash parts, wheels, paint, or
windshields and other glass.
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4.

5.

6.

"Non-owned motorcycle" means a motorcycle that is not owned by or furnished
or available for the regular use of you or a relative while in the custody of or being
operated by you or a relative under a rental agreement with the facility or dealer
which owns the motorcycle.
"Safety riding apparel" means safety apparel specifically designed to minimize
injury from an accident, including, but not limited to, helmets, leathers, riding boots,
riding gloves, and protective eyewear.
'Total loss" means:
a. the theft of a motorcycle if the motorcycle is not recovered within 30 days;
or
b. any other loss to a motorcycle, that is payable under this Part IV, if we determine
that it is not economical to repair the motorcycle after considering the motorcycle's actual cash value, salvage value, and the cost to repair the motorcycle.

EXCLUSIONS - READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PART IV.

Coverage under this Part IV will not apply for loss:
1. to any motorcycle while being used:
a. to carry or escort persons or property for compensation or a fee; or
b. for retail or wholesale delivery, including, but not limited to, the pickup, transport, or delivery of magazines, newspapers, mail, or food.
This exclusion does not apply to ride-share arrangements or to use of a motorcycle for charitable events;
2. to a non-owned motorcycle or transport trailer while being maintained or used
by a person while employed or engaged in any motorcycle business;
3. to any vehicle resulting from, or sustained during practice or preparation for:
a. any pre-arranged or organized:
(i) racing;
(ii) stunting;
(iii) speed, or demolition contest or activity; or
b. any riding activity conducted on a permanent or temporary racetrack, racecourse, or during any closed course event.
This exclusion does not apply to use of a motorcycle for escorting participants in
charitable racing events;
4. to any vehicle for which insurance:
a. is afforded under a nuclear energy liability insurance contract; or
b. would be afforded under a nuclear energy liability insurance contract but for
its termination upon exhaustion of its limit of liability;
5. to any vehicle caused by an intentional act committed by or at the direction of you,
a relative, or the owner of a non-owned motorcycle, even if the actual damage
is different than that which was intended or expected;
6. to a covered motorcycle while it is leased or rented to others or given in exchange
for compensation. This exclusion does not apply to the operation of a covered motorcycle by you or a relative;
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7.

8.

9.
10.

11.
12.
13.

14.

15.

16.

due to destruction or confiscation by governmental or civil authorities of any vehicle because you or any relative engaged in illegal activities;
to any vehicle that is due and confined to:
a. wear and tear;
b. freezing; or
c. mechanical, electrical or electronic breakdown or failure.
This exclusion does not apply if the damage results from the theft of a vehicle;
to any vehicle that is due to collision and confined to tire inner tubes or tires, or a
combination thereof;
to portable equipment, devices, accessories, and any other personal effects that
are not permanently installed. This includes, but is not limited to:
a. tapes, compact discs, cassettes, DVDs, and other recording or recorded media;
b. any case or other container designed for use in storing or carrying tapes, compact discs, cassettes, DVDs, or other recording or recorded media;
c. any device used for the detection or location of radar, laser, or other speed
measuring equipment or its transmissions; and
d. CB radios, telephones, two-way mobile radios, DVD players, personal computers, personal digital assistants, or televisions;
to accessories in excess of the applicable Limits of Liability;
to any vehicle for diminution of value;
to any vehicle caused directly or indirectly by:
a. war (declared or undeclared) or civil war;
b. warlike action by any military force of any government, sovereign or other authority using military personnel or agents. This includes any action taken to hinder or defend against an actual or expected attack; or
c. insurrection, rebellion, revolution, usurped power, or any action taken by a governmental authority to hinder or defend against any of these acts;
to any vehicle caused directly or indirectly by:
a. any accidental or intentional discharge, dispersal or release of radioactive, nuclear, pathogenic, or poisonous biological material; or
b. any intentional discharge, dispersal or release of chemical or hazardous material for any purpose other than its safe and useful purpose;
to safety riding apparel, except for collision damage that occurs while it is being
worn by you or a passenger; or
to any vehicle caused by, or reasonably expected to result from, a criminal act or
omission of you, a relative, or the owner of a non-owned motorcycle. This exclusion applies regardless of whether you, the relative, or the owner of the nonowned motorcycle is actually charged with, or convicted of, a crime. For purposes
of this exclusion, criminal acts or omissions do not include traffic violations.

LIMITS OF LIABILITY

1.

The limit of liability for loss to a covered motorcycle or non-owned motorcycle
is the lowest of:
a. the actual cash value of the stolen or damaged property at the time of the loss
reduced by the applicable deductible;
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b.

2.

3.

4.

5.

the amount necessary to replace the stolen or damaged property reduced by
the applicable deductible;
c. the amount necessary to repair the damaged property to its pre-loss condition reduced by the applicable deductible; or
d. the Agreed Value shown on the declarations page for that covered motorcycle.
The limit of liability for loss to your owned transport trailer is the lowest of:
a. the amount necessary to replace the stolen or damaged property reduced by
the applicable deductible;
b. the amount necessary to repair the damaged property to its pre-loss condition reduced by the applicable deductible; or
c. any applicable Limits of Liability shown on the declarations page.
The limit of liability for loss to accessories is the lowest of:
a. the amount necessary to replace such accessory;
b. the amount necessary to repair such accessory; or
c. the limit of $3,000 or any applicable Limits of Liability shown on the declarations page.
If your declarations page shows Agreed Value for Comprehensive Coverage
and Collision Coverage for a covered motorcycle, then the following provision
shall apply:
a. The limit of liability for loss to a covered motorcycle with Agreed Value is the
lower of:
(i) the amount necessary to repair the damaged property to its pre-loss condition reduced by the applicable deductible shown on the declarations
page; or
(ii) the Agreed Value shown on the declarations page.
Payments for loss to a covered motorcycle or non-owned motorcycle are subject to the following provisions:
a. If coverage applies to a non-owned motorcycle, we will provide the broadest coverage applicable to any covered motorcycle shown on the declarations page.
b. If you have Agreed Value Coverage for a covered motorcycle, the agreed
value is the most we will pay for all loss to that covered motorcycle, including its accessories.
c. In determining the amount necessary to repair damaged property to its preloss condition, the amount to be paid by us:
(i) will not exceed the prevailing competitive labor rates charged in the area
where the property is to be repaired and the cost of repair or replacement
parts and equipment, as reasonably determined by us; and
(ii) will be based on the cost of repair or replacement parts and equipment
which may be new, reconditioned, remanufactured, or used, including,
but not limited to:
(a) original manufacturer parts or equipment; and
(b) nonoriginal manufacturer parts or equipment.
d. To determine the amount necessary to repair or replace the damaged property
as referred to in the above subsections, the total cost of necessary repair or
replacement may be reduced by unrepaired prior damage. Unrepaired prior
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6.

damage includes broken, cracked, or missing parts; rust; dents; scrapes; gouges; and peeling paint. The reduction for unrepaired prior damage is the cost of
labor, parts, and materials necessary to repair or replace damage, deterioration, defects, or wear and tear on exterior body parts, windshields and other
glass, wheels, and paint that existed prior to the accident and that is eliminated
as a result of the repair or replacement of property damaged in the loss.
e. The actual cash value is determined by the market value, age and condition
of the vehicle at the time the loss occurs.
Duplicate recovery for the same elements of damages is not permitted.

PAYMENT OF LOSS
We may, at our option:
1. pay for the loss in money; or
2. repair or replace the damaged or stolen property.
At our expense, we may return any recovered stolen property to you or to the address
shown on the declarations page, with payment for any damage resulting from the
theft. We may keep all or part of the property at the agreed or appraised value.
We may settle any loss with you or the owner or lienholder of the property.
NO BENEFIT TO BAILEE
Coverage under this Part IV will not directly or indirectly benefit any carrier or other
bailee for hire.
LOSS PAYEE AGREEMENT
Payment under this Part IV for a total loss to a covered motorcycle will be made according to your interest and the interest of any Loss Payee or lienholder shown on the
declarations page or designated by you. Payment may be made to both jointly, or
separately, at our discretion. We may make payment for a partial loss covered under
this Part IV directly to the repair facility with your consent.
Where fraud, misrepresentation, material omission, or intentional damage has been
committed by or at the direction of you or a relative, or where the loss is otherwise
not covered under the terms of this policy, the Loss Payee or lienholder's interest will
not be protected.
We will be entitled to the Loss Payee or lienholder's rights of recovery, to the extent of

our payment to the Loss Payee or lienholder.
OTHER SOURCES OF RECOVERY
If other sources of recovery also cover the loss, we will pay only our share of the loss.
Our share is the proportion that our limit of liability bears to the total of all applicable
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limits. However, any insurance we provide for a non-owned motorcycle will be excess over any other collectible source of recovery including, but not limited to:
1. any coverage provided by the owner of the non-owned motorcycle;
2. any other applicable physical damage insurance; and
3. any other source of recovery applicable to the loss.
APPRAISAL
If we cannot agree with you on the amount of a loss, then we or you may demand
an appraisal of the loss. Within 30 days of any demand for an appraisal, each party
shall appoint a competent appraiser and shall notify the other party of that appraiser's
identity. The appraisers will determine the amount of loss. If they fail to agree, the
disagreement will be submitted to a qualified umpire chosen by the appraisers. If the
two appraisers are unable to agree upon an umpire within 15 days, we or you may
request that a judge of a court of record, in the county where you reside, select an
umpire. The appraisers and umpire will determine the amount of loss. The amount of
loss agreed to by both appraisers, or by one appraiser and the umpire, will be binding.
You will pay your appraiser's fees and expenses. We will pay our appraiser's fees
and expenses. All other expenses of the appraisal, including payment of the umpire if
one is selected, will be shared equally between us and you. Neither we nor you waive
any rights under this policy by agreeing to an appraisal.
PART V - ROADSIDE ASSISTANCE COVERAGE
INSURING AGREEMENT - ROADSIDE ASSISTANCE COVERAGE
If you pay the premium for this coverage, we will pay for our authorized service representative to provide the following services when necessary due to a covered emergency:
1. towing of a covered disabled motorcycle to the nearest qualified repair facility;
and
2. labor on a covered disabled motorcycle at the place of disablement.
If a covered disabled motorcycle is towed to any place other than the nearest qualified repair facility, you will be responsible for any additional charges incurred.
INSURING AGREEMENT - TRIP INTERRUPTION COVERAGE
If you pay the premium for this coverage, we will reimburse interruption expenses as
described below when a covered motorcycle is disabled due to mechanical breakdown or a covered comprehensive or collision loss, even if you have not paid a premium for Comprehensive Coverage or Collision Coverage under this policy.
For this coverage to apply, the disablement must occur more than 100 miles from the
insured's primary residence.
When a covered motorcycle is disabled, interruption expenses consist of the following:
1. up to $100 per day for lodging;
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2. up to $50 per day for meals; and
3. up to $50 per day for alternate transportation.
Coverage is limited to $500 per disablement. Payment of Trip Interruption benefits will
not obligate us to make any payment under any other coverage in this policy.
ADDITIONAL DEFINITIONS

When used in this Part V:
1. "Covered disabled motorcycle" means a covered motorcycle for which this coverage has been purchased that sustains a covered emergency.
2. "Covered emergency" means a disablement within 100 feet of a road or highway
that is a result of:
a. mechanical or electrical breakdown;
b. battery failure;
c. insufficient supply of fuel, oil, water, or other fluid;
d. flat tire;
e. lock-out; or
f. entrapment in snow, mud, water or sand.
EXCLUSIONS - READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PARTV.

Coverage under this Part V will not apply to:
1. the cost of purchasing parts, fluid, lubricants, fuel or replacement keys, or the labor
to make replacement keys;
2. installation of products or materials not related to the disablement;
3. labor not related to the disablement;
4. labor on a covered disabled motorcycle for any time period in excess of 60
minutes per disablement;
5. towing or storage related to impoundment, abandonment, illegal parking, or other
violations of law;
6. towing from a service station, garage, or repair shop;
7. labor or repair work performed at a service station, garage, or repair shop;
8. vehicle storage charges;
9. a second service call or tow for a single disablement;
10. disablement that occurs on roads not regularly maintained, sand beaches, open
fields, or areas designated as not passable due to construction, weather, or earth
movement;
11. tire repair;
12. repeated service calls for a covered disabled motorcycle in need of routine
maintenance or repair; or
13. disablement that results from an intentional or willful act or action by you, a relative or the operator of a covered disabled motorcycle.
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UNAUTHORIZED SERVICE PROVIDER
When service is rendered by a provider in the business of providing roadside assistance and towing services, other than one of our authorized service representatives,
we will pay only reasonable charges, as determined by us, for:
1. towing of a covered disabled motorcycle to the nearest qualified repair facility;
and
2. labor on a covered disabled motorcycle at the place of disablement;
which is necessary due to a covered emergency.
OTHER INSURANCE
Any coverage provided under this Part V for service rendered by an unauthorized service provider will be excess over any other collectible insurance or towing protection
coverage.
PART VI - DUTIES IN CASE OF AN ACCIDENT OR LOSS
For coverage to apply under this policy, you or the person seeking coverage must
promptly report each accident or loss even if you or the person seeking coverage is
not at fault. You or the person seeking coverage must provide us with all accident
and loss information including time, place, and how the accident or loss happened.
You or the person seeking coverage must also obtain and provide us the names
and addresses of all persons involved in the accident or loss, the names and addresses of any witnesses, and the license plate numbers of the vehicles involved.
If you or the person seeking coverage cannot identify the owner or operator of avehicle involved in the accident, or if theft or vandalism has occurred, you or the person
seeking coverage must notify the police within 24 hours or as soon as practicable.
A person seeking coverage must:
1. cooperate with us in any matter concerning a claim or lawsuit;
2. provide any written proof of loss we may reasonably require;
3. allow us to take signed and recorded statements, including sworn statements and
examinations under oath, which we may conduct outside the presence of you or
any other person seeking coverage and answer all reasonable questions we may
ask as often as we may reasonably require;
4. promptly call to notify us about any claim or lawsuit and send us any and all legal
papers relating to the claim or suit;
5. attend hearings and trials as we require;
6. take reasonable steps after a loss to protect the covered motorcycle, or any other
vehicle for which coverage is sought, from further loss. We will pay reasonable expenses incurred in providing that protection. If failure to provide such protection results in further loss, any additional damages will not be covered under this policy;
7. allow us to have the damaged covered motorcycle, or any other damaged vehicle
for which coverage is sought, inspected and appraised before its repair or disposal;
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8.

9.

submit to medical examinations at our expense by doctors we select as often as
we may reasonably require; and
authorize us to obtain medical and other records.
PART VII - GENERAL PROVISIONS

POLICY PERIOD AND TERRITORY
This policy applies only to accidents and losses occurring during the policy period
shown on the declarations page and that occur within a state, territory, or possession of the United States of America, or a province or territory of Canada, or while a
covered motorcycle is being transported between their ports.
CHANGES
This policy contract, your insurance application (which is made a part of this policy as if
attached hereto), the declarations page, and all endorsements to this policy issued by
us contain all the agreements between you and us. Subject to the following, the terms
of this policy may not be changed or waived except by an endorsement issued by us.
The premium for this policy is based on information we received from you and other
sources. You agree to cooperate with us in determining if this information is correct
and complete, and to notify us if it changes during the policy period. If this information
is incorrect, incomplete, or changes during the policy period, you agree that we may
adjust your premium accordingly.
Changes that may result in a premium adjustment are contained in our rates and rules.
These include, but are not limited to, you or a relative obtaining a driver's license or
operator's permit, or changes in:
1. the number or type of covered motorcycles;
2. operators using covered motorcycles;
3. an operator's marital status;
4. the place of principal garaging of any covered motorcycle;
5. coverage, deductibles, or limits of liability; or
6. rating territory or discount eligibility.
The coverage provided in your policy may be changed only by the issuance of a new
policy or an endorsement by us. However, if during the policy period we broaden any
coverage afforded under the current edition of your policy without additional premium
charge, that change will automatically apply to your policy as of the date the coverage
change is implemented in your state.
If you ask us to delete a motorcycle from this policy, no coverage will apply to that
motorcycle as of the date and ti me you ask us to delete it.
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DUTY TO REPORT CHANGES
You must promptly notify us when:
1. your mailing or residence address changes;
2. the principal garaging address for a covered motorcycle changes;
3. there is a change with respect to the residents in your household or the persons
who regularly operate a covered motorcycle;
4. an operator's marital status changes; or
5. you or a relative obtain a driver's license or operator's permit.
SETTLEMENT OF CLAIMS
We may use estimating, appraisal, or injury evaluation systems to assist us in adjusting
claims under this policy and to assist us in determining the amount of damages, expenses, or loss payable under this policy. Such systems may be developed by us or a
third party and may include computer software, databases, and specialized technology.
TIME OF PAYMENT OF CLAIMS
Amounts payable for any loss or damages covered by this policy will be paid within 60
days after we receive a signed sworn proof of loss.
TERMS OF POLICY CONFORMED TO STATUTES
If any provision of this policy fails to conform with the statutes of the state listed on
your application as your residence, the provision shall be deemed amended to conform with such statutes. All other provisions shall be given full force and effect. Any disputes as to the coverages provided or the provisions of this policy shall be governed
by the laws of the state listed on your application as your residence.
TRANSFER OF INTEREST
The rights and duties under this policy may not be transferred to another person without our written consent. However, if a named insured shown on the declarations
page dies, this policy will provide coverage until the end of the policy period for the
legal representative of the named insured, while acting as such, and for persons covered under this policy on the date of the named insured's death.
FRAUD OR MISREPRESENTATION
This policy was issued in reliance upon the information provided on your insurance
application. We may void this policy at any time, including after the occurrence of an
accident or loss, if you:
1. made incorrect statements or representations to us with regard to any material
fact or circumstance;
2. concealed or misrepresented any material fact or circumstance; or
3. engaged in fraudulent conduct;
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at the time of application. This means that we will not be liable for any claims or damages that would otherwise be covered.

We may deny coverage for an accident or loss if you or a person seeking coverage has
knowingly concealed or misrepresented any material fact or circumstance, or engaged
in fraudulent conduct, in connection with the presentation or settlement of a claim.
PAYMENT OF PREMIUM AND FEES

If your initial premium payment is by check, draft, electronic funds transfer, or similar
form of remittance, coverage under this policy is conditioned on payment to us by the
financial institution. If the financial institution upon presentment does not honor the
check, draft, electronic funds transfer, or similar form of remittance, this policy may, at
our option, be deemed void from its inception. This means we will not be liable under
this policy for any claims or damages that would otherwise be covered if the check,
draft, electronic funds transfer, or similar form of remittance had been honored by the
financial institution. Any action by us to present the remittance for payment more than
once shall not affect our right to void this policy.
In addition to premium, fees may be charged on your policy. We may charge fees
for installment payments, late payments, and other transactions. Payments made on
your policy will be applied first to fees, then to premium due.
CANCELLATION

You may cancel this policy during the policy period by calling or writing us and stating
the future date you wish the cancellation to be effective.
We may cancel this policy during the policy period by mailing a notice of cancellation
to the named insured shown on the declarations page at the last known address appearing in our records.
We will give at least 1Odays notice of cancellation if:
1. we cancel during the first 59 days of the initial policy period; or
2. the policy is cancelled for nonpayment of premium.
We will give at least 20 days notice of cancellation in all other cases.
We may cancel this policy for any reason if the notice is mailed within the first 59 days
of the initial policy period.
After this policy is in effect for 59 days, or if this is a renewal or continuation policy, we
may cancel only for one or more of the following reasons:
1. nonpayment of premium;
2. material misrepresentation or fraud by you with respect to any material fact in the
procurement or renewal of this policy;
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3.
4.

5.
6.

7.

any insured person made a false or fraudulent claim, or knowingly aided or abetted another in the presentation of such a claim;
any insured person has violated any of the terms or conditions of this policy;
the named insured failed to fully disclose all motor vehicle accidents and moving
violations, or losses covered under any vehicle physical damage or comprehensive coverage, for the preceding 36 months;
you, any resident in your household, or any other operator who customarily operates a covered motorcycle:
a. has, within the 36 months prior to the notice of cancellation, had a driver's
license under suspension or revocation;
b. has a history of and is subject to epilepsy or heart attacks, and such individual
cannot produce a certificate from a physician testifying to the person's unqualified ability to operate a motor vehicle safely;
c. has an accident record, criminal conviction record, or traffic conviction record
which is such that his or her operation of a vehicle might endanger the public
safety;
d. has a physical, mental, or other condition which is such that the operation of
a vehicle might endanger the public safety;
e. has, while the policy is in force, engaged in a prearranged competitive speed
contest while operating or riding in a covered motorcycle;
f. has, within the 36 months prior to the notice of cancellation, been addicted to
the use of narcotics or other drugs;
g. uses alcoholic beverages to excess;
h. has, during the 36 months immediately preceding the notice of cancellation,
been convicted of or forfeited bail for:
(i) any felony;
(ii) criminal negligence resulting in death, homicide, or assault arising out of
the operation of a motor vehicle;
(iii) operating a motor vehicle while intoxicated or under the influence of drugs;
(iv) leaving the scene of an accident without stopping to report;
(v) theft or unlawful taking of a motor vehicle; or
(vi) making fraudulent statements in an application for a driver's license;
i. has, within the 36 months immediately preceding the notice of cancellation,
been convicted of, had an adverse judgment entered for, or forfeited bail for,
three or more violations of any law, ordinance, or regulation of any state for
which a violation point is assessed by the Idaho Transportation Department
under the provisions of Section 49-326 of the Idaho Code, as amended,
whether or not the violations were repetitions of the same offense or were
different offenses;
the covered motorcycle is:
a. so mechanically defective that its operation might endanger public safety;
b. used in carrying passengers for hire or compensation. This reason for cancellation does not apply to the use of a vehicle for a car pool;
c. used in the business of transporting flammables or explosives;
d. an authorized emergency vehicle;
e. modified or changed in condition during the policy period so as to increase
the risk substantially; or
27
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f.
8.

subject to an inspection law and has not been inspected or, if inspected, has
failed to qualify; or
any other reason permitted by law.

Proof of mailing will be sufficient proof of notice. If this policy is cancelled, coverage will
not be provided as of the effective date and time shown in the notice of cancellation.
For purposes of cancellation, this policy is neither severable nor divisible. Any cancellation will be effective for all coverages for all persons and all vehicles.
CANCELLATION REFUND

Upon cancellation, you may be entitled to a premium refund. However, our making or
offering of a refund is not a condition of cancellation.
If this policy is cancelled, any refund due will be computed on a daily pro-rata basis.
However, we will retain a cancellation fee if this policy is cancelled at your request or
if cancellation is for nonpayment of premium. A cancellation fee will be charged only
during the initial policy period.
NON RENEWAL

If neither we nor one of our affiliates offers to renew or continue this policy for any
reason other than nonpayment of premium, we will mail notice of nonrenewal to the
named insured shown on the declarations page at the last known address appearing
in our records. Proof of mailing will be sufficient proof of notice. Notice will be mailed
at least 30 days before the end of the policy period.
AUTOMATIC TERMINATION

If we or an affiliate offers to renew or continue this policy and you or your representative does not accept, this policy will automatically terminate at the end of the current
policy period. Failure to pay the required renewal or continuation premium when due
will mean that you have not accepted our offer.
If you obtain other insurance on a covered motorcycle, any similar insurance provided by this policy will terminate as to that covered motorcycle on the effective date
of the other insurance.
If a covered motorcycle is sold or transferred to someone other than you or a relative, any insurance provided by this policy will terminate as to that covered motorcycle on the effective date of the sale or transfer.
LEGAL ACTION AGAINST US
We may not be sued unless there is full compliance with all the terms of this policy.
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We may not be sued for payment under Part I - Liability To Others until the obligation

of an insured person under Part I to pay is finally determined either by judgment after
trial against that person or by written agreement of the insured person, the claimant,
and us. No one will have any right to make us a party to a lawsuit to determine the
liability of an insured person.
If we retain salvage, we have no duty to preserve or otherwise retain the salvage for
any purpose, including evidence for any civil or criminal proceeding.
OUR RIGHTS TO RECOVER PAYMENT
We are entitled to the rights of recovery that the insured person to whom payment was

made has against another, to the extent of our payment. That insured person may
be required to sign documents related to the recovery and must do whatever else we
require to help us exercise those recovery rights, and do nothing after an accident or
loss to prejudice those rights.
When an insured person has been paid by us and also recovers from another, the
amount recovered will be held by the insured person in trust for us and reimbursed to
us to the extent of our payment. If we are not reimbursed, we may pursue recovery of
that amount directly against that insured person.
If an insured person recovers from another without our written consent, the insured
person's right to payment under any affected coverage will no longer exist.
If we elect to exercise our rights of recovery against another, we will also attempt to
recover any deductible incurred by an insured person under this policy unless we are
specifically instructed by that person not to pursue the deductible. We have no obligation to pursue recovery against another for any loss not covered by this policy.
We reserve the right to compromise or settle the deductible and property damage
claims against the responsible parties for less than the full amount. We also reserve

the right to incur reasonable expenses and attorney fees in pursuit of the recovery.
If the total recovery is less than the total of our payment and the deductible, we will
reduce reimbursement of the deductible based on the proportion that the actual recovery bears to the total of our payment and the deductible. A proportionate share
of collection expenses and attorney fees incurred in connection with these recovery
efforts will also reduce reimbursement of the deductible.
These provisions will be applied in accordance with state law.
JOINT AND INDIVIDUAL INTERESTS

If there is more than one named insured on this policy, any named insured may cancel
or change this policy. The action of one named insured will be binding on all persons
provided coverage under this policy.
29
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BANKRUPTCY
The bankruptcy or insolvency of an insured person will not relieve us of any obligations under this policy.
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Electronically Filed
1/28/2020 3:05 PM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Teresa Dammon, Deputy Clerk

PAULL. KIRKPATRICK- ISB # 3676
KIRKPATRICK & STARTZEL, P.S.
108 N. Washington Street, Suite 201
Spokane, WA 99201
Telephone:
(509) 455-3647
Facsimile:
(509) 624-2081
Email: pkirkpatrick@ks-lawyers.com
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
Corporation doing business in the State of
Idaho,
Plaintiff,

NO. CV35-19-1184
AFFIDAVIT OF WES KIDD IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

vs.
DEAN LAUTENSCHLAGER and LAURA
LAUTENSCHLAGER, husband and wife,
and the marital community comprised
thereof,
Defendants.
I, WES KIDD, am over the age of 18 and am competent to testify hereto.
1. I am an employee of Progressive Northwest Insurance Company (Progressive), Plaintiff in

this matter.
2. I have been employed with Progressive since August 12, 1987. I am currently a casualty
claims manager supervising claims made to Progressive for damages. I have personal
AFFIDAVIT OF WES KIDD IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT: l
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knowledge regarding the claims related to the motorcycle accident Dean and Laura
Lautenschlager were involved in on February 23, 2017.
3. I have reviewed the claim file, including the investigation of the accident, which indicated
the motorcycle Dean and Laura Lautenschlager were riding at the time of the accident was
licensed in Idaho.
4. Ms. Lautenschlager's claim against Mr. Lautenschlager was resolved pursuant to the
$500,000 combined single limit policy she and Mr. Lautenschlager have with Progressive,
policy no. 36964913-7, by Progressive paying $375,000 to Ms. Lautenschlager for Mr.
Lautenschlager's portion ofliability in causing the February 23, 2017 motorcycle accident
they were involved in.

II I

Ill
Ill
Ill
II I
II I
II I
II I

Ill
Ill
II I
II I

AFFIDAVIT OF WES KIDD IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT: 2
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5. Attached to this Declaration as Exhibit 2 is a true and correct copy of the Receipt and
Release signed by Geoffrey Trachtenberg for Defendant Laura Lautenschlager
acknowledging receipt of $375,000 to releasing Dean Lautenschlager for his portion of
liability in the February 23, 2017 accident.
DATED thisl.,7fJ.. day of January, 2020.

~~
Wes'1<.idd

STATE OF ARIZONA
County of

Jt,,_,.,-",f"

'

)
: ss

)

On this J-:,.. day of January, 2U20, before me personally appeared Wes Kidd, to me
personally known, and known to be the person described herein and who executed the above
instrument and who acknowledged to me the act of signing and sealing thereof.

---~J:- ----NOTAR
LIC in and for the State of
Arizona
ing at t'v,~1 c._q?Cl
My Commission Expires: - ~ Ll--=--11'- 1.0l~

t)

JESSICA HAGGARD
Notary Public • Arizona
Maricopa Co./ #574740

EJiplres 11/1112023

AFFIDAVIT OF WES KIDD IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT: 3
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CERTIFICATE OF SERVICE

~
I hereby certify that on the c/g' day of January, 2020, I caused to be served a true and
correct copy of the preceding document to the following attorneys of record as follows:
Attorney for Defendants:
Aaron Crary
Crary, Clark, Domanico & Chuang, P.S .
9417 E. Trent
Spokane, WA 99206

D
D

Hand Delivery

0
D
IZ!
D

U.S. Mail

Attorney Service
Overnight Mail
iCom1: acrary@ccdlaw.com
Email:

~ euPU-uKirkpatrick & Startzel, P .S.

AFFIDAVIT OF WES KIDD IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT: 4
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RECEIPT AND RELEASE
For the sole consideration of THREE HUNDRED SEVENTY-FIVE THOUSAND
I

DOLLARS AND NO/100 ($375,000.00), upfront cash, the receipt and sufficiency of which is
hereby acknowl,ged, the undersigned, Laura Lautenschlager (Releasors), hereby releases and
forever discharge Dean M. Lautenschalger (Releasee), their heirs, personal representatives,
successors and

J

igns, and all other persons, firms or corporations (Releasees), liable or who might

be claimed to b liable, none of whom admit any liability, from any and all claims, demands,
damages, actions causes of action or suits of any kind or nature whatsoever, and particularly on
account of all inj ·es, known and unknown, both to person and/or property, which have resulted or
may in the

fuJ

develop from an accident which occurred on or about February 23, 2017 on

i

rts
1

Yavapai Road at the Cidiya and Dassa Cir. Intersection in Fort McDowell, Arizona.
I

Releasor

that no person or entity, including, but not limited to Medicare, Medicaid

or any other State and/or Federally Funded Medical Program, or any hospital or heath care provider,
or health insurer, has asserted any lien and/or subrogation claim to any portion of the consideration
recited above w ich has not been satisfied, or that if any such valid and enforceable lien or
subrogation c l j exists or has been claimed to exist, it will be satisfied out of the above cited
paid for this Release. In consideration of the payment of the above cited
consideration being
I
I

consideration, Releasor agrees to defend and indemnify Releasees and Progressive Motorcycle and
Progressive Northwestern Insurance Company and save them harmless, and if necessary to save
them so harm! Iss, to satisfy on Releasees and Progressive Motorcycle and Progressive

them arising out of medical services or treatment provided by Medicare, Medicaid or any other
State and/or Fed rally Funded Medical Program, and/or any hospital or medical provider, and/or

Page 1 of 2
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State and/or Federally Funded Medical Program, and/or any hospital or medical provider, and/or
any health insurerl as a result of or in any way related to the above referenced accident. In the event
any such lien or claim is asserted, Releasees and Progressive Motorcycle and Progressive
I

Northwestern Inskance Company agree to tender the defense of the lien or claim to Releasor
within ten (10) Jys of receipt and further agrees to allow Releasor to select counsel that will be
I

responsible for defending against any such claims. In the event Releasor is not provided the notice
required and/or Jility to select counsel, this hold harmless and indemnity language shall be void
and unenforceabl,
Releasor specifically represents that there are no claims, existing or potential, by any
!
I

government or goyernmental agency not referenced above, for medical services rendered to or on
I

behalf of Releas ,r for any injuries related to the accident in question.

This is a material

representation.
The Rele or, in consideration of the foregoing, will instruct his attorneys to dismiss with
prejudice and without costs, Maricopa County cause number CV2019-001349, captioned
I

Lautenschlager v. Lautenschlager.

r
i

Releasor hbreby declares that the terms of this Release have been completely read and fully
understood and

luntarily accepted for the purposes of making a full and final compromise

adjustment and settlement of any and all claims, disputed or otherwise, on account of the injuries
I

I

and damages above mentioned.

In witness whereof, we have hereunto set our ands this

'2.-\.,~ day o f & ~ , 20 l 9.

L ur aute chalger by Geoffrey M. Trachtenberg,
Attorney In act Pursuant to SPOA dated 06/12/2017
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,

SPECIAL POWER OF ATTORNEY

I, LauJ Lautenschlager, appoint, reserving full power of substitution and revocation, either
Warren G. Lev~nbaum or Geoffrey M. Trachtenberg, Partners ofLevenbaum Trachtenberg, PLC,
in Phoenix, Arizona, as attorney-in-fact, upon the following terms and conditions:
I

Special Powers. My attorney may act in my name, place and stead, and in my
1.
behalf executel or endorse the settlement check/draft and form of release received from the
Insurance Company in connectio_n with my personal injury claim, arising out of the motor vehicle
accident which occurred on February 23, 2017.
I

I

1

tonstruction. This instrument is t~ be construed and interpr~ted-~ a special power - ·- ·- - -- ·- 2.
of attorney. The enumeration of specific items, acts, rights or powers herein does limit and restrict,
and is to be coristrued and interpreted as limiting or restricting the special power herein granted to
my attorney-int:lact.
Revocation. This special power of attorney supersedes any previous powers of
3.
attorney granted by me, only with respect to the account referred to herein above. This special
power of attorriey may be voluntarily revoked by me only by my written revocation delivered to
my attorney-inrfact.
Not Affected By Disability. This power shall not be affected by my disability or
4.
incompetence. i
S.

~ond. No attorney shall be obligated to furnish bond or other security.

atification. I hereby ratify and confirm all that my attorney-in-fact, or his
6.
successors, sh II lawfully do or cause to be done by virtue of this special power of attorney and
the rights and ~owers granted herein.
Reliance. My death shall not revoke-or terminate this agency as to my attorney-in7.
fact Qr any othpr. person_ who ~ithout ~ctual ~owle4ge of ~Y de~tbJ1.~tsJn goo~ faith__~n~er this
power of attorney. Any action so taken, unless otherwise invalid or unenforceable shall be binding
upon me, my ~eirs, and personal representatives. An affidavit executed by my attorney-in-fact,
stating that he ;did not have at the time of doing an act pursuant to this power of attorney actual
knowledge of the revocation or termination of this power of attorney, is, in the absence of fraud,
conclusive probf ofthe nonrevocation or nontermination ofthe power at that time.

..

Inca acit of Attorne . In the event my attorney-in-fact becomes unable to
8.
discharge his :lduciary duties hereunder by reason of accident, physical or mental deterioration, or
other similar cause as certified by two independent, licensed physicians, each affirming that he has
examined my ~ttorney-in-fact shall thereupon cease to be my attorney-in-fact as ifhe had resigned
on the date of such certification.
I
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9.
Copies. TI1is instrument may be filed or recorded in such localities as may be
deemed appropriate by my attorney-in-fact. and copies of this instrument certified as "true" copies
by the appropr~ate govcrnmt:ntal entity of any locality in which this instrument is filed shall be
treated as origi,al copies for all purposes.

I0.
Captions.
The captions used in this instrument have been inserted for
administrative bonvenicnce only and do not constitute matters to be construed in interpreting this
power of attorn~y.
I

/2

lN WI! NESS -~-HEREOF. I have signed the foregoing Special Power of Attorney this
day of ,
J._\./JE'
. 20J.2_.

Laura Lautenschlager

) ss.
County of

.JJ e.-z.j ~r:-<.~

BEFORE rvtE~ the undersigned~ a Notary Public. on this day, personally appeared
Laura Lautensc~1lager. knovm to me to be the person whose name is subscribed to the foregoing
instrument, and acknowledged to me lhat she executed the same for purposes and considerations
therein expressbd.

Notary Public

My commission xpires:
I

ot\lu\ Z.:o,i

-<.~Ry··.

o
<.' .,,.-~✓

~
Pu'a.v
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Electronically Filed
1/28/2020 3:05 PM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Teresa Dammon, Deputy Clerk

PAULL. KIRKPATRICK-ISB # 3676
KIRKPATRICK & STARTZEL, P.S.
108 N. Washington Street, Suite 201
Spokane, WA 99201
Telephone:
(509) 455-3647
Facsimile:
(509) 624-2081
Email: pkirkpatrick@ks-lawyers.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
Corporation doing business in the State of
Idaho,
Plaintiff,

NO. CV35-19-1184
AFFIDAVIT OF DEBRA HENRY
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

vs.
DEAN LAUTENSCHLAGER and LAURA
LAUTENSCHLAGER, husband and wife,
and the marital community comprised
thereof,
Defendants.

I, DEBRA HENRY, am over the age of 18 and am competent to testify hereto.
1. I am an employee of Progressive Northwest Insurance Company (Progressive), Plaintiff
in this matter.
AFFIDAVIT OF DEBRA HENRY IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT: 1
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2. I have been employed with Progressive since 2001.

I am currently Litigation

Underwriting Specialist II and have been employed in this position since 2003.

3. I am responsible for reviewing and providing underwriting records for our claims
department.
4. Attached to this Declaration as Exhibit 3 is a true and correct copy of the application for
insurance submitted by Defendants Dean and Laura Lautenschlager.

5. The application for insurance is retained in the insured's underwriting file.

DA TED this ~ a y of January 2020.

STATE OF FLORIDA
County of Hillsborough

)
: ss
)

On thiJ.!/_ day of January, 2020, before me personally appeared DEBRA HENRY, to
me personally known, and known to be the person described herein and who executed the above
instrument and who acknowledged to me the act of signing and sealing thereof.

EVA M. DUCHESNE

.........,

/i~A·

*:
f~"}:.

j·~--:.~

:!~
-~:

o·; ;;,i,~:
--.~~,, ....
r.,,·

MY COMMISSION# FF 976550
EXPIRES: March 29, 2020 'ters
Bonded 11W Notary Public UnderWTi

&o fl. - ~

N$)7.'1E.Y

ot

_;J_

d for th~ State 1 , ,,,
PUBLIC ~
,uc_n__
e;rY1{u),
es id in g
~
My Commission Expires: 3 -d9- ?l()Q()

at n ,Y

17 ()

AFFIDAVIT OF DEBRA HENRY IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT: 2
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CERTIFICATE OF SERVICE
day of January, 2020, I caused to be served a true and
I hereby certify that on the ~
correct copy of the preceding document to the following attorneys of record as follows:
Attorney for Defendants:
Aaron Crary
Crary, Clark, Domanico & Chuang, P .S.
9417 E. Trent
Spokane, WA 99206

D
D

Hand Delivery
Attorney Service
0 U.S. Mail
D Overnight Mail
cgj iCourt: acrary@ccdlaw.com
D Email:

Lisa~e
Kirkpatrick & Startzel, P .S.

AFFIDAVIT OF DEBRA HENRY IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT: 3
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PROGREIIIVE

Application for Insurance
Please review, sign where
indicated and return

Policy number: 36964913-0
Named insureds: LAURA lAl.ITTNSCHIAGER
DEAN lAUTENSCHlAGER
April 28, 2009
Page I of 7

Policy and premium information for policy number 36964913-0
Insurance company:

Progressive Northwestern Ins Co
PO Box 6807
Oeveland, OH 4410 1

... ··········· ••·························• ···· ··············· ········· ···························· ·············· ····· ··············· ··· ·· ·· ···················· ·· ·· ·········

Agent :

DOROTHY ESIMPSON
STONEBRAKER MCQUARY
PO BOX 9
QARKSTON, WA 99403
83027
509-758-5529

Named insureds:

LAURA lAUTENSCHLAGER
DEAN lAUTENSCHLAGER
1605 25TH AVE
LEWISTON, ID 83501
e-mail address: NONE
Home: 208-305-1065

Work:

········· ············· ········· ······ ················ ······················ ·· ················· ······· ···························· ·················· ··· ·· ··············· ···· ..
Financial responsibility vendor:

EXPERIAN
888-397-3742
········ ····· ···· ·········· ···· ·· ····· ········ ·· ······················ ·· ... ........ ·······•· ··••·········· ············· ····· ·· ····· ··· ·· ···················· ······· ·····

~-~!~qi-~ _r_i~_: .. ___ .......... .............. ...AP~J~!)~~~ .:.~P~.?.~!}~~-~-............................. .................................... .... ....... ..
~~~-~..~ -t-~.~-~ -~-~~:................... ~f..?~'.}~~~ .?.~ .~ ?.:.~~.~:~............................................................................. ... .
!~~!..~'!~r~~~!~~: ....... ............. J?~~:9q ............................................................................................................. .
~~~-~! . ~r.~~! . ~~~i-~~~ :........... ..... J~~~ :9~ ................................... . ......................................................................... .
~~~~~. ~r.~~-~!.!~~_i~~:................. J.~~~ :~q ............................... ...............................................................................
Payment plan:

1 payment

Drivers and household residents
All household residents who operate the vehides described in the application, all operators that have an ownership
interest in any of these vehicles and any other regular operator of these vehides are listed below.
Name

Da~ of blnh
Sea
staM
Relationship
..... ............... .. , ...... .............., ........... .... ............. .. .... ...................
.. ................
....M¥nal
.. ................
, ., , , ............................... ..

LAURA lAUTENSCHlAGER
Jan 16, 1969
License status: Valid
Principal vehide : 2009 CAN-AM SPYDER (3 WHEELED)

Female

DEAN lAUTENSCHlAGER
License status: Valid

Male

Married

Insured

···· ·····················•··•······ ··· ····· ······ ······ ·· ... ., ..... , ..................... ..... .. ... .................................... .....................................
Oct 10, 1964

Married

Spouse

I

Continued
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Policy number: 36964913-0

lAURA LAUTENSCHLAGER
DEAN LAUTENSCHlAGER
Page 2 of 7

Outline of coverage
2009 CAN.-AM SPYDER (3 WHEELED)
VIN:

CC: 990

2BXJABA179V000818

Garaging Zip Code: 83501

State: ID

Use: Pleasure/Commute

ua"t>iiity.·r;; ·oiheis ···.. ·················· ·······.. ···.. ··.... ······... ··.. ·····.. ····...... ··.. ·.. ·.. ·····...... ···.. ···.. ·· .. ··.... ·.. ···.. ··.... ·........ ·.. ·.. ·sii
S100,000 each person/$300,000

Bodily Injury Liability
Property Damage Liability

each accident

$50,000 each accident

uninsuiel Motori.si ·······.... ···.... ············.. ·.. ········.. s·,00:000·ea,·h·~-rs,;rVrn)(i.'ooo ·each·aceide,i'i ·.. ····.. ··... ·······.. ··.. ·.. ·····;43
~~~:~~~~:~~~~!:
~ :1:~;~~~:~~~: ~i~~t~~~A~~:~~~:
:~?.

: :: :::: :::: : : :: ::: : :: :::

~:~?.~~:t:::::::: : : : : :::: :: : : ::

~~~~~~-~~-~ i.~~.... ........... .... ...... .. .... .. ...... ..' ................................ .... ... ... ..................... ... ' ........... ..~ ?.~-~............ '........·'·~

Collision
S1,000
254
···· ·· ··················· ··· ·········· ··· .. .. ··••· ······ ··· ···· ···· ·······-·· ... , .. ........ ....... ...... .. .... .... .. ........ ................ .. ... .............. , .. .
Acr.essory Coverage
$3.000
induded
,

iioadsic1e· Assisiance ................................................................................................... ........... ...................... .......io

................................................... ... ........... .............. ................... .............. ........... , ... .............., .. .... ....... ...... ............
$560
·· ············· . . .......... ...., ....... ....... ............................................ .............. ................. ··· ····· ·· ·· ··· ·• ········ ·········· · ··· ········
Total 12 month policy premium, with paid in full discount
S560
,

Total premium for 2009 CAN-AM

,

Premium discounts
Policy

36964913-0

home owner, transfer and paid in full

Orivtr

LAURA LAUTENSCHLAGER

DEAN LAUTENSCHlAGER

safety course, re.sponsible driver and motorcyde endorsement
safety course, responsible driver and motorcycle endorsement

Driving history
Progressive uses driving history to determine your rate. There are no accidents or violations for drivers on this policy.

Notice regarding accessory coverage
Subject to your limits of liability, if you have paid a premium for Comprehensive or Collision Coverage and you do not
have Agreed Value on your motorcycle or off-road vehicle, you will receive coverage for any loss arising from theft or
damage to any accessory attached to your motorcycle or off-road vehicle up to $3,000. 1'Accessory coverage" means
equipment. devices, enhancements, and changes, other than those that are original manufacturer installed, which alter
the appearance or performance of a covered vehide.
Please be aware that accessories may have been added to your motorcycle or off-road vehicle by any previous owner,
including a dealership. In this event. the cost for any accessory may have been included in the purchase price of the
motorcycle or off-road vehicle. tt the value of any such accessory exceeds $3,000, you may wish to purchase additional
coverage. This coverage is available for an additional premium and affords protection for up to $30,000 worth of
accessories.

l

- - - - - - - - -- - - - - - - - - - - - - - - - -- - - - - - - -

-
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Policy number: 36964913-0

lAUAA lAUTENSOilAGER
DEAN lAUTENSCHlAGER
Page 4 of 7

Other charges
I understand that the company may retain a cancellation fee if this policy is canceled at my request, or if cancellation
is for nonpayment of premium, during the initial policy period.
I agree to pay the installment fees shown on my billing statement that become due during the policy term and each
renewal policy term in accordance with the payment plan I have selected. I understand that the amount of these fees
may change upon policy renewal or if I change my payment plan. Any change in the amount of installment fees will be
reflected on my payment schedule.
I understand that a returned payment fee of $20.00 will be assessed to the balance due on my policy if any check
offered in payment is not honored by my bank or other financial institution. Imposition of such charge shall not deem
the Company to have accepted the check unconditionally.
I agree to pay a late fee of SS.00 during the policy term and each renewal policy term when either the minimum
amount due is not paid or payment is postmarked more than 2 days after the premium due date. The amount of this
fee may change upon policy renewal .
Signature of named insured

Date

X ........ ............................... ........... ........... ...... ........ ............................ ................. ........................... ............ ...........
form 4868 ID (06/08)
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Electronically Filed
1/28/2020 4:49 PM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Teresa Dammon, Deputy Clerk

AARON A. CRARY (ISB#8517)
CRARY, CLARK, DOMANICO,
& CHUANG P.S.
9417 E. Trent A venue
Spokane, WA 99206
Tele: (509) 926-4900
Fax: (509) 924-7771

Attorneys for Defendants
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
corporation doing business in the State of
Idaho,
Plaintiff,

Case No. CV35-19-1184
CROSS MOTION FOR SUMMARY
JUDGMENT AND OPPOSITION TO
PLAINTIFF'S SUMMARY
JUDGMENT

v.
DEAN LAUTENSCHLAGER and
LAURA LAUTENSCHLAGER, husband
and wife, and the marital community
comprised thereof,
Defendants.

COMES NOW, Defendants, by and through their attorneys of records, and moves
this court for an order granting summary judgment. This motion is made pursuant to
I.R.C.P. Rule 56 and is supported by the Plaintiffs Memorandum In Support of Cross
Motion For Summary Judgment And Opposition To Plaintiffs Summary Judgment, and
Declaration of Justin Henry with attached exhibit.
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DATED this ?}i day of January, 2020.
CRARY, CLARK, DOMANICO & CHUANG.

By:/s/
AARON A. CRARY
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2'1" day of January, 2020, I served a true and
correct copy of the above and foregoing document to the following person(s) as follows:
Mr. Paul Kirkpatrick
Kirkpatrick & Startzel, P.S.
108 North Washington Street, Suite 201
Spokane, Washington 99201
Fax: (509) 624-2081
Email: pkirkpatrick@ks-lawyers .com

- - U.S. Mail
- - Facsimile
- - Courier Service
- - Overnight Mail
___ji__Email
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Electronically Filed
1/28/2020 4:49 PM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Teresa Dammon, Deputy Clerk

AARON A. CRARY (ISB#8517)
CRARY, CLARK, DOMANICO,
& CHUANG P.S.
9417 E. Trent Avenue
Spokane, WA 99206
Tele: (509) 926-4900
Fax: (509) 924-7771
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
corporation doing business in the State of
Idaho,
Plaintiff,

Case No. CV35-19-1184
MEMORANDUM IN SUPPORT OF
CROSS MOTION FOR SUMMARY
JUDGMENT AND OPPOSITION TO
PLAINTIFF'S SUMMARY
JUDGMENT

v.

DEAN LAUTENSCHLAGER and
LAURA LAUTENSCHLAGER, husband
and wife, and the marital community
comprised thereof,
Defendants.

I.

INTRODUCTION

This is a declaratory judgment action initiated by Progressive Northwest Insurance
Company ("Progressive"), the Plaintiff, asking the court to declare ( 1), the total coverage
available under its policy is limited to $500,000.00 in combined limits for "Liability to
Others" ("BI Coverage") and ''Uninsured/Underinsured Motorist Coverage" ("UIM
Coverage") and (2), it is permitted to offset Dean and Laura Lautenschlager's available
UIM coverage by bodily injury liability payments received from Glenda Mike and Dean
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Lautenschlager.

Defendants, Dean and Laura, assert Progressive ( 1), is required to

provide $500,000.00 in BI coverage as well as $500,000.00 in UIM Coverage and (2) is
entitled to offset the available UIM coverage by bodily injury liability payments received
from Glenda Mike, but cannot offset UIM coverage by the bodily injury liability
payments received from Dean Lautenschlager.
II.

1.

Dean, a

UNDISPUTED FACTS

man, and Laura Lautenschlager, a

woman,

are business owners-Dean and Laura jointly own A Touch of Glass-in Idaho Falls,
Idaho. Dean and Laura are married, and while they have a home in Lewiston, Idaho, they
also own a home in Fountain Hills, Arizona.

Dean and Laura live in both homes

throughout the year, depending on the season.
2.

On February 23, 2017, Dean was driving a 2006 Harley Davidson-owned

by Dean Lautenschlager-westbound on Yavapai Road in Fort McDowell, Arizona.
Laura was a passenger on the motorcycle. While Dean was westbound on Yavapai Road
he was directly behind a 2007 Chevrolet Uplander minivan driven by Glenda Mike. 1 At
that time, Ms. Mike began to slow down, and Dean believed it was an indication to allow
him to pass because no blinker was engaged. As Dean attempted to pass Ms. Mike's
minivan, she attempted a left tum towards Cidiya Road directly in front of his
motorcycle.

Although Dean attempted to avoid a collision by laying down the

1

Yavapai Road is a rural two lane road-one lane for westbound traffic and one lane for
eastbound traffic-on the reservation in Fort McDowell, Arizona.
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motorcycle, he was unable to do so. Dean and Laura were both injured as a result of the
collision.
3.

Laura claims she suffered, among other injuries, a comminuted right

scapular fracture, right rib fractures at ribs two through nine, and a pulmonary contusion.
As a result of her injuries, she missed time from work and incurred medical expenses in
excess of $266,000.00. Laura also continues to suffer residual complications from her
injuries, and may require additional medical care in the future.
4.

Dean claims he suffered, among other injuries, multiple fractures to his

fingers, a facial laceration, a concussion and chipped teeth. As a result of his injuries,
Dean missed time from work and incurred medical expenses in excess of $250,000.00.
Dean also continues to suffer residual complications from his injuries.
5.

Laura asserted claims against Glenda Mike and Dean Lautenschlager for

their proportionate degrees of fault for causing the collision. 2 Dean, on the other hand,
only asserted claims against Glenda Mike for her proportionate degree of fault.
6.

Ms. Mike was insured with Young America Insurance Company with

policy limits of $15,000.00 per person, subject to an aggregate limit of $30,000.00 per
collision.

On July 11, 2017, Ms. Mike's insurance company settled with Laura

Lautenschlager for policy limits of $15,000.00 for her proportionate degree of fault.
See Affidavit of Justin Henry. On July 11, 2017, Ms. Mike's insurance company settled

2

Arizona is a "pure comparative fault" jurisdiction, and each tortfeasor is responsible for
their own respective degrees of fault. See A.R.S. § 12-2506(A).
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with Dean Lautenschlager for policy limits of $15,000.00 for her proportionate degree
of fault.

7.

Dean was insured with Plaintiff Progressive with bodily injury liability

limits of $500,000.00 per person, subject to an aggregate limit of $500,000.00 per
collision. On August 21, 2019, Plaintiff Progressive settled with Laura Lautenschlager
for $375,000.00 for Dean's proportionate degree of fault.

See Affidavit of Justin

Henry.
8.

At the time of the collision, Progressive issued a policy of insurance to

Dean and Laura, policy number 36964913-7, effective April 29, 2016 to April 29, 2017.
The Progressive policy provided underinsured motorist benefits in the amount of
$500,000.00 per person, subject to an aggregate limit of $500,000.00 per collision. See
Affidavit of Justin Henry, Exhibit A.
9.

Under the terms and conditions of the Progressive policy, Dean and Laura

are "insured persons" for the purpose of underinsured motorist coverage. See Exhibit A,
Progressive policy at p. 10, Additional Definitions at 1 1.
10.

Under the terms and conditions of the Progressive policy, Glenda Mike's

vehicle is an "underinsured motor vehicle." See Exhibit A, Progressive policy at p. 11,
Additional Definitions at 1 3.
11.

Under the terms and conditions of the Progressive policy, Dean

Lautenschlager's motorcycle is not an "underinsured motor vehicle." See Exhibit A,
Progressive policy at p. 11, Additional Definitions at 1 3.
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12.

On February 12, 2019, Laura submitted a settlement demand/proof of loss

to Progressive demanding the available policy limits. See Affidavit of Justin Henry.
13.

Progressive never responded to the policy limits demand/proof of loss.

Instead, Progressive brought this declaratory judgment action seeking an order declaring
that Progressive is only required to provide $500,000.00 in combined bodily injury
liability coverage and underinsured motorist coverage, i.e., Progressive is only required
to pay up to $500,000.00 in total damages (for both bodily injury liability and
underinsured motorist coverage) despite providing separate limits for bodily injury
liability and underinsured motorist coverage. Further, Progressive seeks to offset the
underinsured motorist coverage limits by the bodily injury liability payments made by
Glenda Mike's insurer ($15,000.00 to Laura and $15,000.00 to Dean) as well as
Progressive ($375,000.00 to Laura).
14.

Progressive bases its coverage position on the following policy language:
INSURING
AGREEMENT
UNDERINSURED
MOTORIST BODILY INJURY COVERAGE

If you pay the premium for this coverage, we will pay for
damages that an insured person is legally entitled to recover
from the owner or operator of an underinsured motor vehicle
because of bodily injury:
1.
2.
3.

sustained by an insured person;
caused by an accident;
arising out of the ownership, maintenance, or use of an
underins ured motor vehicle.
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ADDITIONAL DEFINITIONS

3.
An "underinsured motor vehicle" does not include any
vehicle or equipment:
a.

owned by you or a relative or furnished or available
for the regular use of you or a relative;

e.

that is a covered motorcycle;

LIMITS OF LIABILITY
The limit of liability shown on the declarations page for
Uninsurecl/Underinsured Motorist Coverage is the most we
will pay regardless of the number of:
1.
2.
3.
4.
5.
6.

claims made;
covered motorcycles;
insured persons;
lawsuits brought;
vehicles involved in the accident;
premiums paid.

If the declarations page shows that "combined single limit"
or "CSL" applies, the amount shown is the most we will pay
for the total of all bodily injury damages resulting from any
one accident. However, without changing this total limit of
liability, we will comply with any law that requires us to
provide any separate limits.
The limits of liability for bodily injury under this Part III will
be reduced by all sums:
1.

paid because of bodily injury by or on behalf of any
persons or organizations that may be legally
responsible;
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2.

paid under Part I - Liability to Others;

See Exhibit A, Progressive policy at pp. 10, 11, 13. 3

III.

ARGUMENT

The Declaratory Judgment Act, Idaho Code Title 10, chapter 12, bestows the
authority to declare rights, status, or other legal relations. A declaratory judgment may be
rendered in a case where an actual or justiciable controversy exists. Harris v. Cassia
County, 106 Idaho 513,516,681 P.2d 988, 991 (1984). Here, an actual controversy exists

between Progressive and the Lautenschlagers regarding the amount of UIM coverage
available under the terms and conditions of the Progressive policy.
It is appropriate for the Court to determine this declaratory judgment on summary
judgment as I.R.C.P. 56(c) states:
The judgment sought shall be rendered if the pleadings,
depositions or other admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and the moving party is entitled to a judgment as
a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone
although there is genuine issues as to the amount of damages.
I.R.C.P. 56(c). Summary judgment in this declaratory action is appropriate as there are
no disputed facts. Instead, the issue presented is purely legal. The Court should find
Progressive is required to provide (1) $500,000.00 in bodily injury coverage and
$500,000.00 in underinsured motorist coverage and (2) Progressive is only entitled to
offset the underinsured motorist limits by the bodily injury liability payments received
from Glenda Mike's insurance company.
3

Terms in bold italics are defined in the policy.
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A.

Idaho public policy prohibits Progressive from diminishing the available
underinsured motorist coverage
Progressive's attempts to reduce its liability for underinsured motorist coverage

violates Idaho public policy. In 2008, the Idaho Legislature amended LC. § 41-2502 to
require insurance companies to offer UIM coverage. 4 The "Legislature clearly enacted
the UIM amendments to protect the citizens of this State from being undercompensated
for their injuries." Hill v. American Family Ins. Co., 150 Idaho 619, 627 (2011). Further,
in enacting the UIM requirement, the "Legislature intends to protect Idaho citizens from
drivers carrying policies above the statutorily required policy levels but who have
insurance insufficient to compensate their tort victims." Id. at 624.
After 2008, the Hill case was the first to apply public policy considerations to
UIM coverage. Hill involved an insured's claim for UIM benefits when the insured
settled with the tortfeasor for less than the available policy limits.

Thus, the Court

considered whether an "exhaustion" clause in the insurance contract violated public
policy. The Supreme Court concluded it did, and in doing so, concluded exhaustion
clauses thwart "the Legislature's goal of protecting motorists from underinsured drivers."
Id. at 626. The Court noted that requiring insureds to secure full recovery would cause

unnecessary litigation costs, expense, and delay if an insured was required to secure full
recovery prior to making a UIM claim. Id. Further, the Court noted Idaho courts would
have to suffer through unnecessary litigation so claimants could preserve their benefits.
4

Prior to 2008, UIM coverage was optional. As such, public policy arguments were not
considered. The 2008 amendment changed that dynamic, and therefore, cases decided
prior to 2008-such as Purdy v. Farmers Ins. Co., 65 P.3d 184 (2002), were effectively
abrogated by the statutory amendment. See Hill, 150 Idaho at 623.
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Id. The Court agreed with other jurisdictions finding exhaustion clauses against public

policy, citing the importance of protecting tort victims:
[T]he insured' s ability to recover UIM benefits should be
'scrupulously guarded' because 'UIM coverage is intended to
provide excess coverage to compensate an insured against
losses for which there would otherwise be no coverage."
Id. (emphasis added) (citing Horace Mann Ins. Co. v. Adkins, 599 S.E.2d 720, 725-26

(2004)).
Several years later, the Supreme Court again addressed the issue of insurers
impermissibly limiting UIM coverage in Eastman v. Farmers Ins. Co., 164 Idaho 10
(2018).

In Eastman, the Supreme Court considered whether a "non-owned vehicle"

exclusion violated public policy. See id. at 14. The Supreme Court concluded it did
relying on Hill emphasizing that the "Legislature clearly enacted the UIM amendments to
protect the citizens of this State from being undercompensatedfor their injuries." See id.

at 15-16 (emphasis in original). In doing so, the Court held "[c]ontracts which violate
public policy 'in some way' should be invalidated." Id. at 15. Thus, if a term in an
insurance policy has a~y tendency to limit underinsured motorist coverage and lead to
insureds being undercompensated for their injuries, the term is void. See id.
B.

Progressive's attempt to combine the limits for bodily injury liability and
UIM coverage would lead to Dean and Laura being undercompensated

Progressive seeks a declaration that its combined exposure for bodily mJury
liability and underinsured motorist coverage is limited to $500,000.00, despite that Dean
and Laura paid a separate premium for $500,000.00 in BI coverage, and a separate
premium for $500,000.00 in UIM coverage. Permitting Progressive to limit its combined
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exposure for BI coverage and UIM coverage would lead to Dean and Laura being
undercompensated as most of the UIM coverage would already be eaten up by the
$375,000 liability payments made to date.
To further illustrate, assume that Ms. Mike had also brought a claim against Dean
for injuries she suffered in the collision. In that situation, Laura and Dean's underinsured
motorist coverage would be reduced for any payments made to Ms. Mike as well. See
Progressive policy at p. 13 (UIM coverage is reduced "by all sums paid under Part I Liability to Others."). If the full $500,000 in liability payment is made, Dean and Laura
would have no UIM coverage. Essentially, Dean would be punished twice; once limiting
his recovery against Ms-. Mike to her proportionate degree of fault, and again for any
payments made to Ms. Mike due to his proportionate degree of fault. Laura would also
be punished because her right to recover damages .caused by Ms. Mike would be
reduced because of payments made to Ms. Mike. Such a result makes no sense and
cannot be permitted to stand because it violates Idaho public policy ensuring Idaho
citizens are protected against underinsured motorists. See Eastman, 164 Idaho at 15-16
(insurance term is void if it has any tendency to violate public policy.)
C.

Progressive's attempt to offset the UIM limits by the bodily injury payment
received from Dean's insurance company would lead to Dean and Laura
being undercom pensated

Progressive seeks a declaration that the UIM limits of its coverage should be offset
by the bodily injury liability payments received from Ms. Mike's insurance carrier
($15,000.00 for Laura and $15,000.00 for Dean) as well as the bodily injury liability
payment received from Dean's insurance carrier ($375,000.00), effectively reducing the
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UIM limits to $95,000.00. Dean and Laura do not dispute that Progressive is entitled to
offset the payments from Ms. Mike. Progressive's attempt to offset the payments from
Dean, however, violate public policy.
As noted in Eastman, the purpose of the Legislature's 2008 amendments to the
UIM statute was "to protect the citizens of this State from being undercompensated for
their injuries." Eastman, 164 Idaho at 15-16. Similarly, in Hill, the Supreme Court held
that the purpose of UIM coverage is "to protect Idaho citizens from drivers carrying
policies above the statutorily required policy levels but who have insurance insufficient to
compensate their tort victims." Hill, 150 Idaho at 624. Here, Progressive's proposed
offset would violate both tenets of Idaho's public policy.
With respect to Laura, allowing Progressive to offset underinsured motorist
coverage for a recovery from Dean will preclude her from recovering the damages she
would be entitled to recover under Arizona law. 5 Arizona is a pure comparative fault
state allowing Laura to recover the proportionate degree of fault from Glenda Mike and
Dean Lautenschlager. A hypothetical is instructive here. Assume Laura is entitled to
$1,000,000.00 in damages. If Ms. Mike was 50% responsible for causing the collision
and Dean was also 50% responsible, Laura is entitled to recover $500,000.00 from Ms.
Mike and $500,000.00 from Dean.

In that situation, Dean's liability limits of

$500,000.00 are sufficient to fully compensate Laura while Ms. Mike's liability limits of
$15,000.00 are woefully inadequate. Progressive is entitled to offset its UIM limits by

5

The motor vehicle collision occurred in Arizona. Therefore, liability and damages for
claims against the tortfeasors are determined under Arizona law.
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$15,000.00 leaving $485,000.00 in UIM coverage for Laura-funds that would fully
compensate her for her claims against Ms. Mike. Yet, if Progressive's policy language
stands, Laura is limited to recovering $110,000.00 in UIM benefits, leaving her
undercompensated for her claims against Ms. Mike. Accordingly, the Progressive policy
language has a tendency to diminish Laura's underinsured motorist coverage and leave
her undercompensated for her injuries.
In addition, permitting an offset of UIM coverage for payments made by Dean
would defeat the entire purpose of UIM coverage, i.e., to protect against underinsured
drivers. See Hill, 150 Idaho at 630 {"Idaho's UIM mandate was designed to protect the
public from underinsured motorists, and not merely to govern private relations between
parties.").

But, Dean was not underinsured and there was sufficient coverage to

compensate Laura for her injuries (based on Dean's percentage of fault). Moreover,
Dean's motorcycle is specifically excluded from the definition of an underinsured motor
vehicle. If allowed to stand, Progressive's policy language would allow it to offset UIM
coverage for the proportionate liability of a vehicle that was not underinsured defeating
the basic purpose of underinsured motorist coverage. See Eastman, 164 Idaho at 15
("Underinsured motorist coverage is specifically designed to compensate the insured
when the tortfeasor's coverage does not provide sufficient compensation to the insured
victim.") (emphasis added).
With respect to Dean, the public policy arguments are even more pervasive. Dean
recovered $15,000.00 from Ms. Mike.

Yet, Progressive is attempting to reduce his

available UIM coverage by payments made on his behalf for Laura's bodily injury
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claims. In effect, Dean's right to recover damages from Ms. Mike are diminished simply
because his wife was a passenger on his vehicle and he bore some degree of fault for
causing the collision. Such a result is not permitted by Idaho public policy because it
would allow Progressive to diminish Dean's underinsured motorist coverage because his
wife made a claim.

IV.

CONCLUSION

Progressive' s attempt to limit its UIM exposure, by either combining its bodily
injury liability and UIM limits, or offsetting bodily injury payments made on behalf of
Dean to Laura, would lead to Dean and Laura being undercompensated for their injuries.
As such, Progressive's policy language violates Idaho public policy and is void.
Accordingly, this Court should grant Dean and Laura summary judgment declaring that
(1) the Progressive policy language violates Idaho public policy, (2) Dean and Laura are
entitled to $500,000.00 in UIM coverage, and (3) that Progressive is only entitled to
offset the UIM limits by the payments received from Glenda Mike's insurance company.
DATED this-Ur- day of January, 2020.
CRARY, CLARK, DOMANICO & CHUANG.

By: /s/
AARON A. CRARY
Attorneys for Defendants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 'Z.r day of January, 2020, I served a true and
correct copy of the above and foregoing document to the following person(s) as follows:

Mr. Paul Kirkpatrick
Kirkpatrick & Startzel, P.S.
108 North Washington Street, Suite 201
Spokane, Washington 99201
Fax: (509) 624-2081
Email: pkirkpatrick@ks-lawyers.com

- - U.S.

Mail
- - Facsimile
- - Courier Service
Overnight Mail
XEmail
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Electronically Filed
1/28/2020 4:49 PM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Teresa Dammon, Deputy Clerk

AARON A. CRARY (ISB#8517)
CRARY, CLARK, DOMANICO,
& CHUANG P.S.

9417 E. Trent Avenue
Spokane, WA 99206
Tele: (509) 926-4900
Fax: (509) 924-7771
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
corporation doing business in the State of
Idaho,
Plaintiff,

No. CV35-19-1184
DECLARATION OF JUSTIN HENRY
IN SUPPORT OF LAURA
LAUTENSCHLAGER'S CROSS
MOTION FOR SUMMARY
JUDGMENT

V.

DEAN LAUTENSCHLAGER and
LAURA LAUTENSCHLAGER, husband
and wife, and the marital community
comprised thereof,
Defendants.

I, JUSTIN HENRY, declare under penalty of perjury pursuant to the laws of the
State of Idaho that the foregoing is true and correct pursuant to LC. § 9-1406 that the
foregoing is true and correct:
1.

I am an adult resident of Maricopa County, State of Arizona, am competent

to make each and every statement contained herein, and do so based upon personal
knowledge unless otherwise stated such statement is made upon information and belief.
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2.

I am an associate attorney at the firm of Levenbaum Trachtenberg, PLC.

Laura Lautenschlager retained Levenbaum Trachtenberg PLC to represent her for personal
injuries she sustained in a motor vehicle collision on February 23, 2017. I am the attorney
responsible for handling the representation of Laura including, but not limited to, pursuing
bodily injury and underinsured motorist claims on her behalf.
3.

Laura suffered severe injuries when she was involved in a collision with

vehicles driven by Glenda Mike and Dean Lautenschlager.
4.

Levenbaum Trachtenberg, PLC, on behalf of Laura, pursued bodily injury

claims against both Glenda Mike and Dean Lautenschlager for their respective degrees of
fault contributing to the collision.
5.

Glenda Mike was covered by a policy with Young America Insurance

Company providing bodily injury liability coverage in the amount of $15,000.00 per
person, subject to an aggregate limit of $30,000.00 per collision.
6.

Young America, on behalf of Glenda Mike, agreed to pay its policy limits of

$15,000.00 to settle Laura's claims against Glenda Mike for her proportionate share of
fault in causing the collision. Laura accepted the policy limits offer.
7.

Dean Lautenschlager was covered by a policy with Progressive Northwest

Insurance Company ("Progressive") providing bodily injury liability coverage in the
amount of $500,00.00 per person, subject to an aggregate limit of $500,00.00 per collision.
8.

Dean Lautenschlager's Progressive policy also provided underinsured

motorist coverage in the amount of $500,000.00 per person, subject to an aggregate limit
of$500,000.00 per collision.
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9.

Dean and Laura's Progressive policy, number 36964913-7, was effective

from April 29, 2016 to April 29, 2017. A certified copy of the Progressive policy and
declarations page is attached hereto as Exhibit A.
10.

Progressive, on behalf of Dean Lautenschlager, agreed to pay $375,000.00

to settle Laura's claims against Dean Lautenschlager for his proportionate share of fault in
causing the collision. Laura accepted the $375,000.00 offer.
11.

On February 12, 2019, Levenbaum Trachtenberg, PLC, on behalf of Laura,

submitted a settlement demand/proof of loss to Progressive demanding the available
underinsured motorist policy limits. The settlement demand/proof ofloss detailed Laura's
damages including, but not limited to, providing past medical expenses in excess of
$264,000.00, a future care estimate of $13,725.00, and a discussion of Laura's medical
care and treatment related to the motor vehicle collision.
12.

Progressive never responded to the policy limits settlement demand/proof of

loss. Instead, Progressive brought this declaratory judgment action seeking an order
declaring that Progressive is only required to provide $500,000.00 in combined bodily
injury liability coverage and underinsured motorist coverage, i.e., Progressive is only
required to pay up to $500,000.00 in total damages (for both bodily injury liability and
underinsured motorist coverage) despite providing separate limits for bodily injury liability
and underinsured motorist coverage. Further, Progressive seeks to offset the underinsured
motorist coverage limits by the bodily injujry liability payments made by Glenda Mike's
insurer ($15,000.00 to Laura) as well as the payments made by Progressive in behalf of
Dean ($375,000.00 to Laura).
DECLARATION OF JUSTIN HENRY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT- Page 3
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13.

Assuming Progressive' s coverage position is correct, and it is entitled to the

alleged offsets, there remains $95,000.00 in underinsured motorist benefits available under
the policy. Despite this, and despite having received a settlement demand/proof of loss
clearly establishing Laura is entitled to the undisputed underinsured motorist benefits,
Progressive has failed to pay Laura any underinsured motorist benefits under the policy.
Indeed, Progressive has completely failed to respond to the settlement demand/proof of
loss.
DATED thisU day of January, 2020.
LEVENBAUM TRACHTENBERG, PLC

By:/s/
JUSTIN HENRY
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2%""day of January, 2020, I served a true and
correct copy of the above and foregoing document to the following person(s) as follows:
Mr. Paul Kirkpatrick
Kirkpatrick & Startzel, P.S.
108 North Washington Street, Suite 201
Spokane, Washington 99201
Fax: (509) 624-2081
Email: pkirkpatrick@ks-lawyers .com

- - U.S. Mail
Facsimile
- - Courier Service
- - Overnight Mail
Email
~~

'f:
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I CERT/FY THIS TO BE A
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BY S~ ~____,_
· ·'_,,_
-· __
DATE
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STONEBRAKER MCQUARY
PO BOX 9
CLARKSTON, WA 99403

PROIIREIIIVE.
MD,rJRCYCI.E
Polley number: 36964913-7

LAURA lAUTENSCHLAGER
DEAN LAUTENSCHlAGER

Underwritten by:
Progressive Northwestern Ins Co
February \ 5, 2017
Pohcy Period: Apr 29, 2016 • Apr 29, 2017
Page 1 of 3

1605 25TH AVE
LEWISTON, ID 83501

1-509-758-5529

STONEBRAKER MCQUARY

Motorcycle Insurance
Coverage Sum1mary
This is a copy of your
Declarations Page

Contact your agent for personalized seivice.

progresslveagent.com
onllne Service
Make payments, dled: billing activity, update
policy information or chedc status of a claim.

1-800-274-4499
To report a claim.

Your coverage began on April 29, 2016 at 12:01 a.m. This policy expires on April 29, 2017 at 12:01 a.m.
This coverage summary replaces your prior one. Your insurance policy and any policy endorsements contain a full
explanation of your coverage. The policy limits shown for a vehide may not be combined with the limits for the same
coverage on another vehide. The policy contract is form 5979 ID (06/08). The contract is modified by forms 2830
(03/10) and 9869 (04/11).

Drivers and household residents

Addllional information

iAufifiAufeNscHiAGm···· ···.. ·... ····· ·· ··........ ·.. ···.N.amed°insu~eci ·····.. ····.......... ·········· ······" ·· .... ·--····· ... ······ ........ ···· ·.. •· ...
DEAN LAUTENSCHLAGER

Nam~d insured

' -

"·

'

•

- - · ..... ..

Outline of coverage
2009 Can-Am Spyder (3 wheeled)
VIN 2BXJABA 179V000818

Engine displacement: 998 c(s

Umits
Deductible
Premium
ua'6iff~ ·ro·others .... -.-......-...-........ ,....................................................
....................................................
..... , . .......
·1~:i'i

Bodily Injury and Property Damage Liability

$500,000 combined sin9 le limit each accident
1

uninsuie,r M·oio~i-st ················.. ····... ····.. ·· ········ ... ···ssoo~ooo·,on{6ine~Eingi;1mii ~a·ch· acdde~t · ········ ··. ······················io2
Underinsured Motorist
·
$500,000 combined .single lfmit each accident
'
·
48'4
C<>mpr
:ehensive ...,.................................................
··•··· .......................... ....................................• $5()()
.......................
Collision

- -

·

· $1,000

······••11••- -····••ai .... -.. ·············"'··········"'·'"""'· .. -·,. . . ..... . ,. ... ,... ................ . ,., ••,...... 1••1t. 1. 1 <t ••···-·······"'··"' ··"' ····· ............................... ,. ..........

62
i . ,.,i .. . . . . . . . . . . , .. ,

~~~~~~~.f~.~~;r.~~;!..............................................S.~~9~~ ................................................................................ 1D~~~.~~.
Roadsid~ Assistance

1

rot~ii' premium 1or"2009 can~Am .. ···.. ···· ·... ··.. ···· ·· ····· ·············· ···· ···.. ············ ··· .. ······ ·· ·...... ···· ·.. ··· ··· ··· ........ ···-········· ·s2,1O

form 6489 ID (02/10)
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Policy number: 36964913-7
lAURA LAUTENSCHLAGER
DEAN IAUTENSCHLAGER
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2006 H-D FLHX STREET G Engine displacement: 1450 ccs
VIN 1H01 KAV1667600438
Limits
uii6iiii;,;.io othei·s ....··· ........,..... . , ......,.........................
··· ..,. ...............................,...........................,Deductible
.. ····••n• ··········· ...Premium
s'i'o1

Bodily Injury and Property Damage Liability

$500,000 combined single limit each accident

uninsured· ~,oiorisi ·······.. ····.. ·..... ·····.... ············· ···ssoo:aoo·ronibined ·srngie:iimii ~a~:h° accident ... ·... ············· .. ······· .... ·····rs,
Underinsured Motorist
Comprnhen~ive,,

Collfsion .. .
P! ,t fl II!!

Ii .. t!

,t •

ti • •

• ,I •

$500,000 combin~ -single limit each accident
· ,
,

,

. _, . . ... .... .. .. .. .
• •

! • • • 1W. • " • •

■ _, • • • •

• • • OI f

I!. t.

I

I I. t I

e"

0t

• .•I I •• •

e. I

. ,

I I • .. I • • OI • ,_ ■ OI • of • II I

of.

i .. I Ii I lo ,t I

f,. ,t.

, ,
I

I'

i <II ,ii " • !I! ,t<

'I'. ' ••

, , $1,000 ·
. --. $ LOOO,

• ••

fll, I ~ fl II- I Ii 'It ii • • t'l! I

,o.

t

,I ,lo•

■ ■ • • •• •

•

I! f 19 • t • • It ,1 . . . 1-

, ,
,
11,. It •I

1 ■

• ... •

71
,· • , 6
66
1 • • ■

• 1 • I I I I

,.J~~9.~~., •••
,..i.~~~-~.e.~.
Roadside Assistance
1O
rota1p;e·mfum·10; ·ioos·H~'6 .............................................. ··...................... ·············.............................................i41·1

~~~;!f~.'?~ ~~~~•'•~'~'•, ••• .,, •• •• I ••• •••• •• •• ••• •••,

• •• ••••I•••••• • ••••••"''"''•• • •••••• ••, ••••••• ••••••••••••• ,, •• • •• • ,• • • •

n • , •• •,. .,.

2016 H-D Fl..HXSE Engine displacement: 1803 ccs
VIN tHD1PXN19GB62000
limits
DedU(tible
Premium
[1a'6iuiy·1~·othe·rs··....................................................
......... •· ...........,.............................. ...................................
·s·1 ·11
Bodily Injury and Property Damage liability
$500,000 combined single limit each accident
uriinsured ·Motorise······· .. ·····································ssoo:aoo·,orri"bine,f~i~gie· iiniii ea·ch· accident······················.. ·...... ·... "i'i'i
u~·c1e;in;ur~·,f Moio~isi ····· ···· ··· ··.... ·.........··· ·····. ····ssoo:ooii,or,;bi~ed ·~i~gie'ii'mii ·ea·ci-· acddeni ···· ..... ······· ······ ·· ···· ·..... ··· ·,oo
comi>retiensfve .................................................. i otai ·Loss.......................................................... s'(ooo ................... ·16

lndudes Disappearing Deductible

colffsion·"•········•··············· ......... ,................... ""foiai Cos.s···.,.·····--····················..........................,t·ooo ................. ·176
lndudes Disappearing Deductible

~~~~~~~ry_ ~~-~~-r-~~!...................,................... :...---~~.~.~~ ..........................................................................................~~

Assistance
;:Roadside
oi;;, pre~ium
t~r ·i,frs·H~o ··... ··· ·· · ··· ······· ····· · ····· ····· ··· ······· ·· . ······· ····· ··· ···· ·..,.·· ·. ··· ··········· ···· ········ · ······ ····sssiI 0

2005 American Ironhorse Texa1 Chopper

Engine displacement: 1450 ccs

VIN 5LSTX144851000636
Premium
ua·t>i!i~·ja·Ottie·r·s........................................................................................................ ..............Deduaible
•·· •·......................
$49

Bodily Injury and Property Damage Liability
$500,000 combined single: limit each accident
uninsu~e,
r~i~iorisi" . · · . ·· ·· ·... . ·. ··....... ·· ·. ·. . ···ssoo·
.oo,i,ariit>inecfsirigie·ffmii.ea·ci,aceicieni····· ..······~•··· .. ···· ... ·... ········s:;

u~·d~;fnsu,e°d"Maio;i~i ···· ···· ···· ··· ·· ··· ·· .. ····· ··· ..... ···f;oo:Cfoci ~~n,bined ·singie ffmii eacti accid~~i" ·· ····.. ······ ··· ··.. ··· ···· ········ ·· ~fi

Comprehensive
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$1 ,000

1-0

ca'iiision ·· ·.. ·.. ······· .. ·· · ·· ·····.. ··.. ··.. ·... ··· .. ··· ·.. ··.. ······· ·· .... ···... ···... ···.. ·.. ··.... ··· ··· ·.. ·····......... ··...··· ....i ;·:ooo······ .. ·······•· ··36
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Roadside Assistance

10
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Premium discounts
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Home Owner, Multi-Vehide, Paid in Full, Claim Free Renewal, Prompt Payment

and Multi-Policy
Dtlv i

LAURA LAUTENSCHLAGER
DEAN LAUTENSCHLAGER

Form 6489 ID (02/10)

Motorcyde Endorsement, Responsible Driver and Safety Course
Motorcyde Endorsement, Responsible Driver and Safety Course
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Policy number. 36964913-7

LAURA lAUTENSCHlAGER
DEAN tAUTENSCHlAGER
Page 3 or 3

Important information about Accessories on your motorcyde/off-road vehide
Coverage for physical damage to your motorcycle/off-road vehide extends only to the vehicle as it comes from the faaory.
Accessories added on at the dealership or by an individual, and therefore not provided as original equipment by the
manufacturer, are not considered pan of the vehide as delivered from the factory. Comprehensive Coverage and Collision
Coverage include $3000 of accessory coverage. Please review the value of the accessories on your vehide. Should you
wish to purchase coverage for more accessories, additional accessory coverage is available.

Deductibles
All physical damage losses, regardless of loss settlement option and whether partial or total, are subject to the applicable
deductible. loss to only accessories will not be subject to a deductible.
Agent countersignature

Company officers

Secretary

Form 6489 ID (02/10)
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IDAHO NOJOBCYCLE poucy
INSURING AGREEMENT
In return for your payment of the premium, we agree to insure you subject to all the
terms, conditions, and limitations of this policy. We will insure you for the coverages
and the limits of liability shown on this policy's declarations page. Your policy consists of the policy contract, your insurance application, the declarations page, and all
endorsements to this policy.

GENERAL DEFINITIONS
The following definitions apply throughout the poffcy. Defined terms are printed in boldface type and have the same meaning whether in the singular, plural, or any other form.
1. 11Adcfdional motorcycre·means a motorcycle you become the owner of during
the policy period that does not permanently replace a motorcycle shown on the
declarations page if:
a. we insure all other motorcycles you own:
b. the additional motorcycle is not covered by any other insurance poHcy;
c. you notify us within 30 days of becoming the owner of the addltfonal motorcycle; and
d. you pay any additional premium due.
An addlllonal motorcycle, including an off-road vehicle, will have the broadest
coverage we provide for any motorcycle shown on the declarations page. If you
ask us to insure an addltlonal motorcycle more than 30 days after you become
the owner, any coverage we provide will begin at 1he time you request coverage.
2. "Bodily Injury" means bodily harm, sickness, or disease, including death that results from bodily harm, sickness, or disease.
3. 11Covered motorcycle" means:
a. any motorcycle shown on the declarations page for the coverages applicable to that motorcycle;
b. any additional motorcycle; and
c. any replacement motorcycle.
4. 11Declaratlons page" means the document showing your coverages1 limits of liability, covered motorcycles, premium, and other policy-related information. The
declarations page may also be referred to as the Motorcycle Insurance Coverage
Summary.
5. Motorcycle" means any motorcycle, motorbike, motor scooter, or motorized trike
that is designed for operation principally upon public roads and has at !east two
wheels, but not more than three wheels.
6. "Motorcycle business" means the business of selling, leasing, repairing, parking, storing, servicing, delivering, or testing vehicles.
7. "Occupying" means in, on, entering, exiting, mounting or dismounting.
8. "Off-road vehicle" means an ATV, dirt bike, golf cart, Segwayl', or snowmobile
which is designed for operation principally off public roads.
9. Property damage" means physical damage to, destruction of, or loss of use of,
tangibfe property.
11
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1o. "Relattve" means a person residing in the same household as you, and related to
you by blood, marriage, or adoption, and includes a ward, stepchild, or foster child.
Your unmarried dependent children temporarily away from home will qualify as a
relative if they intend to continue to reside in your household.
11. "Replacement motorcycle" means a motorcycle, including an off-road vehicle,
that permanently replaces a motorcycle shown on the declarations page. A replacement motorcycle will have the same coverage as the motorcycle it replaces if the replacement motorcycle is not covered by any other insurance policy.
However, ff the motorcycle being replaced had coverage under Part IV - Damage
To A Motorcycle, such coverage will apply to the replacement motorcycle only
during the first 30 days after you become the owner unless you notify us within
that 30-day period that you want us to extend coverage beyond the initial 30 days.
If the motorcycle being replaced did not have coverage under Part IV - Damage
To A Motorcycle, such coverage may be added, but the replacement motorcycle
will have no coverage under Part IV until you notify us of the replacement motorcycle and ask us to add the coverage.
12. "Trailer' means a non-motorized trailer designed to be towed on pubfic roads by
a motorcycle.
13. 'Transport trailer" means a non-motorized trailer designed to be towed on public
roads by a land motor vehide and principally designed for transporting a covered
motorcycle.
14. 1We", 11us", and 11our" mean the underwriting company providing the insurance, as
shown on the declarations page.
15. ''You and tyour" mean:
a. a person shown as a named insured on the declarations page; and
b. the spouse of a named insured if residing In the same household at the time
of the loss.
1

11

PART I• LIABIUJY TO QJHEBS
INSURING AGREEMENT
If you pay the premium for this coverage, we will pay damages for bodily Injury and
property damage for which an insured person beoomes legally responsible because
of an accident.

Damages include prejudgment interest awarded against an insured person.
We will settle or defend, at our option, any claim for damages covered by this Part I.
ADDITIONAL DEFINmONS
When used in this Part I:
1. '1nsured person" means:
a. you or a relative with respect to an accident arising out of the ownership.
maintenance, or use of a motorcycle;
2
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b. any person with respect to an accident arising out of that person's use of a
covered motorcycle with the permission of you or a relative;
c. any person or organization with respect only to vicarious liabHity for the acts
or omissions of a person described in a orb above; and
d. any Additional Interest shown on the declarations page with respect only to
its liability for the acts or omissions of a person described in a orb above.
2. 11Loaned motorcycle" means a motorcycle provided for temporary use to you or a
relative without charge by an entity Dc:ensed under Chapter 16, Trtre 49, Idaho Code:
a. for the purpose of demonstrating the vehide to you or a relative as a prospective purchaser; or
b. as a convenience to you or a relative during the repairing or servicing of a
covered motorcycle.
ADDmONAL PAYMENTS
In addition to our limit of liability, we will pay for an insured person:
1. all expenses we incur in the settlement of any claim or defense of any lawsuit:
2. interest accruing after entry of judgmentt until we have paidt offered to pay, or
deposited in court that portion of the judgment which does not exceed our limit
of liability. This does not apply if we have not been given notice of suit or the opportunity to defend an Insured person;
3. the premium on any appeal bond or attachment bond required in any lawsuit we
defend. We have no duty to purchase a bond in an amount exceeding our limit of
liabHity, and we have no duty to apply for or furnish these bonds;
4. up to $250 for a bail bond required because of an accident resulting in bodily
injury or property damage covered under this Part I. We have no duty to apply
for or furnish this bond: and
5. reasonable expenses, including loss of earnings up to $200 per day, incurred at
our request.

EXCLUSIONS- READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN EX•
CLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS PART I.
Coverage under this Part I, including our duty to defend, will not apply to any Insured
person for:
1. bodily Injury or property damage arising out of the ownership, maintenance, or
use of any motorcycle while being used:
a. to carry or escort persons or property for compensation or a fee; or
b. for retail or wholesale delivery, including, but not limited to, the pickup, transport, or derivery of magazinest newspapers, mail, or food.
This exclusion does not apply to ride-share arrangements or to use of a motorcycle for charitable events:
2. any liabirrty assumed under any contract or agreement by you or a relative;
3. bodily Injury to an employee of that insured person arising out of or within the
course of employment. This exclusion does not apply to domestic employees If
benefhs are neither paid nor required to be provided under workers' compensation, disability benefits, or similar laws;
3
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4.

5.

6.
7.

8.

9.

bodily injury or property damage arising out of an accident involving any motorcycle while being maintained or used by a person while employed or engaged
in any motorcycle business. This exclusion does not apply to you, a relative, or
an agent or employee of you or a relative, when using a covered motorcycle;
bodily injury or property damage resuhing from, or sustained during practice or
preparation for:
a. any pre-arranged or organized:
(i) racing;
(ii) stunting;
(iii) speed, or demolition contest or activity; or
b. any riding activity conducted on a permanent or temporary racetrack, racecourse, or during any closed course event.
This exclusion does not apply to use of a motorcycle for escorting participants in
charitable,racing events;
bodily injury or property damage due to a nuclear reaction or radiation;
bodily injury or property damage for which insurance:
a. is afforded under a nuclear energy liability insurance contract; or
b. would be afforded under a nuclear energy liability insurance contract but for
its termination upon exhaustion of its limit of liability;
any obligation for which the United States Government is liable under the Federal
Tort Claims Act;
bodily injury or property damage caused by an intentional act of that insured
person, o,r at the direction of that insured person, even if the actual Injury or
damage is dirfferent than that which was Intended or expected;
pro perty damage to ,any property owned by, tented to, being transported DY1or
In the cha~ge of that Insured person. This exclusion does not apply to a rented
residence·or a rented garage;
bodilV ,inlury or property damage arising out o,f the ownership, maintenance, or
use of any motorcycfe owned by·you or furnished or avallabfe for your regular use.
o her than1a covered m.otorcycfe 'for whi'oh 1hi1s coverage has been purchased;
bodily inj,ury or property'damage arising out of the owne.rship, maintenance. or
use of any moto.rcycfo owned by a relative o.r furnished or available for the regular
use of a relatf,ve. other than a c,overed mo,torcycle for which this coverage has
been purchased.. This exclusion does not apply to your maintenance or use of
such motorcycle;
bodily in;ury or property damage arising out of your or a relative's use of a motorcyde,1other than a covered!motorcycle,, without the permission of the, owner
at the motorcycle,or the pe,rson In lawfUI: possession of the motorcycle.
1

1o.
1·1.
12.

1

1

13.

14. bodily' injury or property damage arising:out of Ule use of a co,vered motorcyct'e
white ;fessed or rented to others or given in exchange for'any compensaion. Th'is exduslon does not appty to the operaflon of a coven!d motorcyct·eby you or a relative,
15~ punltive 0r exemplary damages; or
16. bodily injury or property damage caused by, or 1reasonably ,expected to result
from, a criminal act or omission of that insured person.,This exclusion applies regardl'ess of whe1her that In ured person is .actuaJJy ,charged with or eo:nvicted of,
a crime. For purposes of this exclusion, criminal acts or omissions do not include
traffic violations.
1

1
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LIMITS OF LIABILITY
The limlt of liability shown on the declarations page for liability coverage is the most
we will pay regardless of the number of:
1. claims made;
2. covered motorcycles;
3. Insured persons;
4. lawsuits brought;
5. vehides involved in the accident; or
6. premiums paid.
If your declarations page shows a split limit:
1. the amount shown for "each person" is the most we will pay for all damages due
to bodily Injury to one person resulting from any one accident;
2. subject to the "each person" limit, the amount shown for each accident" is the
most we will pay for all damages due to bodily Injury sustained by two or more
persons in any one accident; and
3. the amount shown for "property damage" is the most we will pay for the total of all
property damage resulting from any one accident.
11

The "each person" limit of liability applies to the total of all claims made for bodily
Injury to a person and all claims of others derived from such bodlly Injury, including,
but not limited to, emotional injury or mental anguish resulting from the bodily Injury
of another or from witnessing the bodily Injury to another, loss of society, loss of companionship, loss of services, loss of consortium, and wrongful death.

If the declarations page shows that combined single limit'' or "CSL" applies, the
amount shown is the most we will pay for the total of alt damages resulting from any
one accident However, without changing this Omit of liabiftty, we will comply with any
law that requires us to provide any separate limits.
11

No one is entitled to duplicate payments for the same elements of damages.

Any payment to a person under this Part I will be reduced by any payment to that person under Part Ill - Uninsured/Underinsured Motorist Coverage.
We will no1 pay under this Part I any expenses paid or payable under Part II -Motorcycle
Medical Payments Coverage.

If multiple motorcycle policies issued by us are in effect for you, we will pay no more
than the highest limit of liability for this coverage available under any one policy.
A motorcycle and attached trailer are considered one motorcycle. Therefore. the
limits of liability will not be increased for an accident Involving a motorcycle that has
an attached trailer.
5
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FINANCIAL RESPONSIBILITY LAWS
When we certify this policy as proof of financial responsibility, this policy will comply
with lhe law to the extent required. The Insured person must reimburse us if we
make a payment that we would not have made Hthis poficy was not certified as proof
of financial responsibility.

OTHER INSURANCE
If there is any other applicable liability insurance or bond, we will pay only our share of
the damages. Our share is the proportion that our limit of fiability bears to the total of
all applicable limits. However. any insurance we provide for a motorcycle, other than a
covered motorcycle or a loaned motorcycle, will be excess over any other collectibte insurance, sett-insurance, or bond.

OUT-OF-STATE COVERAGE
If an accident to which this Part I applies occurs In any state. territory, or possession
of the United States of America or any province or territory of Canada, other than the
one in which a covered motorcycle is principally garaged, and the state, province,
territory, or possession has:
1. a financial responsibility or similar law requiring limits of liability for bodUy injury
or property damage higher than the limits shown on the declarations page, this
policy will provide the higher limbs; or
2. a compulsory insurance or similar law requiring a non-resident to maintain insurance whenever the non-resident uses a motorcycle in that state, province, territory, or possession, this policy will provide the greater of:
a. the required minimum amounts and types of coverage; or
b. the limits of liability under this policy.

PART 11 .. MOTQACVCLE MEDICAL PAYMENTS COVERAGE
INSURING AGREEMENT
If you pay the premium for this coverage. we will pay the reasonabte expenses incurred
for necessa,y medical services received within three years from the date of a motor
vehicle accident because of bodily Injury:
1. sustained by an Insured person: and
2. caused by that motor vehicle accident.
We, or someone on our behaH, will determine:
1. whether the expenses for medical services are reasonabte; and
2. whether the medical services are necessary.

6
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ADDITIONAL DEFINmONS
When used in this Part II:
1. 1nsured person" means:
a. you or a relative:
(i) while occupying a motorcycle; or
(ii) when struck by a motor vehicle or a trailer while not occupying a self•
propelled motorized vehicle; and
b. any other person while occupying a covered motorcycle with the permission of you or a relative.
2. Medical services" means medical, surgical, dental, x--ray, ambulance, hospltal, prer
fessional nursing, and funeral services, and includes the cx,st of eyeglasses, hearing
aids, pharmaceuticals, and orthopedic and prosthetic devices.
1

11

EXCLUSIONS • READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PARTII.
Coverage under this Part II will not apply to bodily Injury:
1. sustained by any person while occupying a covered motorcycle while it is being used:
a. to carry or escort persons or property for compensation or a fee; or
b. for retail or wholesale derivery, including, but not limbed to, the pickup, transport,
or derivery of magazines, newspapers, mail, or food.
This exctusion does not apply to ride-share arrangements or to use of a motorcycle
for charitable events;
2. arising out of an accident invoMng a vehicle while being maintained or used by a
person while employed or engaged in any motorcycle business. This exclusion
does not apply to you, a relative, or an agent or employee of you or a relative,
when using a covered motorcycle;
3. resulting from, or sustained during practice or preparation for:
a. any pre-arranged or organized:
(i) racing;
Oi) stunting;
(iii) speed, or demolition contest or adivlty; or
b. any riding activity conducted on a permanent or temporary racetrack, race..
course, or during any closed course event.
This exclusion does not apply to use of a motorcycle for escorting participants in
charitable racing events;
4. due to a nuclear reaction or radiation;
5. for which Insurance:
a. is afforded under a nuclear energy liability insurance contract; or
b. would be afforded under a nuclear energy liability insurance contract but for
its termination upon exhaustion of its limit of liability;
6. for which the United States Govemment is tiable under the Federal Tort Claims Act;
7. sustained by any person while occupying any vehlcre while located for use as a
residence or premises;
7
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if workers' compensation benefits are available for the bodily Injury;
9. sustained by any person while occupying or when struck by any vehide owned
by you or furnished or available for your regular use, other than a covered mo,.

8.

torcycle for which this coverage has been purchased;

1O. sustained by any person while occupying or when struck by any vehide owned
by a relative or furnished or available for 1he regular use of a relative, other than
11.

12.

13.

14.

15.

a covered motorcycle for which this coverage has been purchased. This exclusion does not apply to you;
to you or a relative while occupying any vehicle, other than a covered motorcycle, without the permission of the owner of the vehicle or the person in lawful
possession of the vehicle;
to any person while occupying a covered motorcycle while leased or rented to
others or given in exchange for any compensation. This exclusion does not apply
to the operation of a covered motorcycle by you or a relative;
caused directly or indirectly by:
a. war (declared or undeclared) or civil war;
b. warlike action by any milltary force of any govemment. sovereign or other authority using military personnel or agents. This includes any action taken to hinder or defend against an actual or expected attack; or
c. insurrection1 rebellion, revolution, usurped power, or any action taken by a governmental authority to hinder or defend against any of these acts;
caused directly or indirectly by:
a. any accidental or intentional discharge. dispersal or rerease of radioactive, nuclear, pathogenic, or poisonous biological material; or
b. any intentional discharge, dispersal or release of chemical or hazardous material for any purpose other than its safe and useful purpose; or
caused by, or reasonably expected to result from, a criminal act or omission of
an insured person. This exdusion applies regardless of whether the Insured
person is actually charged with, or convicted of, a crime. For purposes of this
exclusion, criminal acts or omissions do not include traffic violations.

LIMITS OF LIABILITY

The limit of IIabltfty shown on the declarations page for Motorcycle Medical Payments
Coverage is the most we will pay for each Insured person injured in any one acci+dent. regardless of the number of:
1. clalms made;
2. covered motorcycles;
3. Insured persons;
4. l&wsuits brought;
5. vehicles involved in the accident; or
6. premiums paid.
No one will be entitled to duplicate payments under this policy for the same elements
of damages.
8
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Any amount payable to an Insured person under this Part II will be reduced by any
amount paid or payable for the same expense under Part I - Uabltity To Others or Part Ill Uninsured/Underinsured Motorist Coverage.
If multiple motorcycle policies issued by us are in effect for you, we will pay no more
than the highest limit of liability for this coverage available under any one policy.
UNREASONABLE OR UNNECESSARY MEDICAL EXPENSES
If an insured person incurs expenses for medical services 1hat we deem to be unreasonable or unnecessary, we may refuse to pay for those expenses and contest them.

If the medical se,vice provider sues the Insured person because we refuse to pay expenses for medical services that we deem to be unreasonable or unnecessary, we
will pay any resuking defense costs, and any resulting judgment against the insured
person, subject to the limit of liability for this coverage. We will choose the counsel.
We will also pay reasonable expenses. including loss of earnings up to $200 per day,
incurred at our request.
The Insured person may not sue us for expenses for medie3 services we deem to
be unreasonable or unnecessary unless the Insured person paid the entire disputed
amount to the medical service provider or the medical service provider has initiated collection activity against the insured person for the unreasonable or unnecessary expenses.
OTHER INSURANCE

If there is other applicable vehide medical payments insurance, we will pay only our
share of the loss. Our share is the proportion that our limit of liability bears to the total
of all appHcable limits. However, any insurance we provide for an insured person
occupying a motorcycle, other than a covered motorcycle, will be excess over any
other motorcycle insurance providing payments for medical services.

PART JH .. UNINSUREDJUNDERINSURED MQTORJSI COVERAGE
INSURING AGREEMENT • UNINSURED MOTORIST
BODILY INJURY COVERAGE

If you pay the premium for 1hls coverage, we will pay for damages that an Insured
person is legally entitled to recover from the owner or operator of an uninsured motor vehicle because of bodily Injury:
1. sustained by an Insured person;
2. caused by an accident; and
3. arising out of the ownership, maintenance. or use of an unrnsured motor vehi-

cle.
9
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INSURING AGREEMENT· UNDERINSURED MOTORIST
BODILY INJURY COVERAGE

If you pay the premium for this coverage, we will pay for damages that an Insured
person is legally entitled to recover from the owner or operator of an underlnsured
motor vehicle because of bodily Injury:
1. sustained by an Insured person;
2. caused by an accident; and
3. arising out of the ownership, maintenance, or use of an underinsured motor v►
hlcle.
We will pay under this Part Ill only after the limits of liability under all applicable bodily
injury liability bonds and policies have been exhausted by payment of judgments or
settlements.
INSURING AGREEMENT - UNINSURED MOTORIST
PROPERTY DAMAGE COVERAGE

If you pay the premium for this coverage, we will pay for damages that an insured
person is legally entitled to recover from the owner or operator of an uninsured motor vehicle because of property damage:
1. caused by an accident; and
2. arising out of the ownership, maintenance, or use of an uninsured motor vehicle.
CONSENT REQUIREMENT

Any judgment or settlement for damages against an owner or operator of an uninsured motor vehicfe or underfnsured motor vehfcle that arises out of a lawsuit
brought without our written consent is not binding on us.

ADDITIONAL DEFINITIONS

When used in this Part Ill:
1. '1nsured person" means:
a. you or a relative;
b. any person while operating a covered motorcycle with the permission of
you or a relative;
c. any person occupying, but not operating, a covered motorcycle; and ··
d. any person who is entitled to recover damages covered by this Part Ill because of bodily Injury sustained by a person described in a, b, or c above.
2. 1'Property damage" means physical damage to. or destruction of, a covered motorcycle as a result of actual physical contact between the covered motorcycle
and an uninsured motor vehicle. Property damage" does not include loss of
use of the covered motorcycle.
0
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Underlnsured motor vehicle" means a land motor vehicle or trailer of any type
to which a bodily injury liability bond, poUcy, or self--insuranc:e, meeting the minimum
limit of liability for bodily Injury specified by the law of Idaho, applies at the time of
the accident, but the sum of all app6cable limits of liability for bodily Injury:
a. is less than the coverage limit for Underinsured Motorist Bodily Injury Coverage
shown on the declarations page; or
b. has been reduced by payments for bodily injury to persons Injured in the accident, other than an Insured person, to less than the coverage limit for Un•
derinsured Motorist Bodily Injury Coverage shown on the declarations page.
An "underlnsured motor vehicle" does not include any vehicle or equipment:
a. owned by you or a relative or furnished or available for the regular use of you
or a relative;
b. owned by any governmental unit or agency;
c. operated on rails or crawler treads;
d. while located for use as a residence or premises;
e. that is a covered motorcycle; or
f. that is an uninsured motor vehicle.
4. "Uninsured motor vehicle" means a land motor vehicle or trailer of any type:
a. to which no bodily injury liability bond or policy applies at the time of the accident;
b. to which a bodily injury liability bond or policy appties at the time of the accident, but the bonding or insuring company:
(i) denies coverage; or
(ii) is or becomes insolvent;
c. to which a bodily injury riability bond or policy applies at the time of the accident. but Its limit of Tiability for bodily injury is less than the minimum limit of
liabirity for bodily injury specified by the financial responsibility law of the state
in which the covered motorcycle Is principally garaged; or
d. that is a hit-and-run vehicle whose owner or operator cannot be identified and
which strikes:
(i) you or a relative;
(iO a vehicle that you or a relative are occupying; or
(iii) a covered motorcycle;
provided that the Insured person. or someone on his or her behalf. reports
the accident to the police or civil authority within 24 hours or as soon as practicable after the accident.
An uunlnsured motor vehicle" does not include any vehicle or equipment:
a. owned by you or a relative or furnished or available for the regular use of you
or a relative;
b. owned or operated by a self-Insurer under any applicable motor vehicle law,
except a sett-insurer that is or becomes insolvent;
c. owned by any governmental unit or agency;
d. operated on rails or crawler treads;
e. while located for use as a residence or premises;
f. that is a covered motorcycle; or
g. that is an underinsured motor vehicle.
3.
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EXCLUSIONS • READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER
PART Ill.

nt1s

Coverage under this Part Ill will not apply:
1. to bodily Injury sustained by any person while using or occupying~
a. a covered motorcycle while being used:
(i) to cany or escort persons or property for compensation or a fee; or
00 for retail or whoresale defivery, including. but not Hmited to, the pid<up. trans..
port, or de6very of magazines, nev.,spapers, mail, or food.
This exclusion does not apply to ride-share arrangements or to use of a motorcycle for charitable events; or
b. a motor vehide that is owned by or available for the regular use of you or
a relative. This exclusion does not apply to a covered motorcycle that is
insured under this Part Ill;
2. to bodlly Injury sustained by you or a relative while using any vehicle, other than
a covered motorcycle, without the pennlsslon of the owner of the vehicle or the
person in lawful possession of the vehide;
3. to bodlly Injury resutting from, or sustained during pradice or preparation for:
a. any pre-arranged or organized:
(i) racing;
(Ii) stunting;
(iii) speed, or demolition contest or activity: or
b. any riding activity conducted on a permanent or temporary racetrack, racecourse, or during any closed course evenl
This exclusion does not apply to use of a motorcycle for escorting participants in
charitable racing events:
4. dlredly or indirectly to benefit any insurer or self-insurer under any of the following
or similar laws:
a. workers' compensation law; or
b. disability beneftts law:
5. to any punitive or exemplary damages; or
6. to bodily injury sustained by any person if that person or the legal representative
of that person settles without our written consent.

Coverage under this Part Ill is not provided for propeny damage:
1. sustained while a covered motorcycle is being used:
a. to carry persons or property for compensation or a fee; or
b. for retail or wholesale deHvery, includlng, but not limited to, the pickup, transport, or delivery of magazines, newspapers, mail, or food.
This exclusion does not apply to shared-expense car pools or ridesharing arrangements:
2. resulting from, or sustained during practice or preparation for:
a. any pre-arranged or organized racing, stunting, speed, or demolhion contest
or activity; or
b. any driving activity conducted on a permanent or temporary racetrack or
racecourse;
12
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3. to a covered motorcycle for which insurance:
a. is afforded under a nuclear energy liability insurance contract; or
b. would be afforded under a nuclear energy liability insurance contract but for
its tennination upon exhaustion of its limit of liability;
4. to a trailer;
5. to a covered motorcycle for diminution of value; or
6. if there is no actual physical contact between the uninsured motor vehicle and
the covered motorcycle.

LIMITS OF LIABILITY

The limit of liability shown on the declarations page for Uninsured/Underinsured
Motorist Coverage is the most we will pay regardless of the number of:
1. claims made;
2. covered motorcycles:
3. insured persons;
4. lawsuits brought;
5. vehicles involved in the accident; or
6. premiums paid.
If your declarations page shows a split limit:
1. the amount shown for 11each person" is the most we will pay for all damages due
to bodily injury to one person resulting from any one accident;
2. subject to the ..each person" limit, the amount shown for ..each accident" is the
most we will pay for all damages due to bodily injury sustained by two or more
persons in any one accident; and
3. the amount shown for uuninsured Motorist Property Damagen is the most we will
pay for the aggregate of all property damage caused by any one accident.
The .,each personn limit of liability includes the total of all claims made for bodily Injury
to an insured person and all claims of others derived from such bodfly injury, including, but not 6mited to, emotional injury or mental anguish resulting from the bodily
injury of another or from witnessing the bodily injury to another, loss of society, loss
of companionship, loss of services, loss of consortium, and wrongful death.

ff the declarations page shows that ..combined single limit" or "CSL" applies, the
amount shown is the most we will pay for the total of aU bodily injury damages result..
Ing from any one accident. However, without changing this total Hmlt of liability1 we will
comply with any law that requires us to provide any separate limits.
The limits of llabllity fur bodily Injury under this Part Ill will be reduced by all sums:
1. paid because of bodlly Injury by or on behalf of any persons or organizations that
may be legally responsible;
2. paid under Part 1- Liability To Others; and
3. paid or payable because of bodily injury under any of the following or slmnar laws:
a. workers' compensation law; or
b. disability benefits law.
13
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The limit of Uability for property damage to a covered motorcycle is the lowest of:
1. the actual cash value of the covered motorcycle at the time of the accident;
2. the amount necessary to replace the covered motorcycle;
3. the amount necessary to repair the covered motorcycle to its pre-loss condition;
4. the limit of liability shown on the diclarations page for Uninsured Motorist
Property Damage; or
5. the amount of the deductible for "Collision Coverage" shown on the declarations
page for the covered motorcycle. This subpart only applies if you have paid the
premium for Collision Coverage under Part IV - Damage To A Motorcycle.
The Hmlt of llabiltty fat prcperty da,mage under this PSJrt mwiH be lieduced by all sums
paid because of property damage by or on behalf of any persons or organizations
hat may be legally responsibfei includlng but not tim'ited to, an sums paid under Part I Liability To Others.
We shall not pay for pro,pel1y damage to the extent that such damages are paid or
payable under any other property damage or physical damage insurance. including all
sums paid or payab'le under Pan IV - Damage To .A Moto.rcycle.
Payments for property damage under this Part Ill are subject to the following provisions:
1. any amount payable under this Part Ill for property damage shall be subject 10
the deductible shown on the declarations page;
2. no more than one deductible shall be appfied to any one accident; and
3. if Collision Coverage under Part IV of this poncy also applies to an accident, the
Uninsured Motorist Property Damage deductible will be waived.
We will not pay under 1his Part Ill any expenses paid or payable under Part II Motorcycle Medical Payments Coverage.
No one will be entitled to duplicate payments for the same elements of damages.
If mult~pl'e motorcycle policies Issued by us are in effect for you, we wlf pay no more
than the highest Hmit of liability for this cov,erage avaflable under any one policy.

OTHER INSURANCE

If Ulere is other applicable uninsured ot undennsured motorist coverage,, we·will pay
only our share of the damages. Our share is the proportion that our llmh of llabllity
bears to the to,tal of all available coverage limits. !However, any Insurance we provide
with r;espect to a motorcycle thal is not a co,veied motorcycle wlH be, excess over any
other uninsured or underinsured motorist coverage.
ARBITRATION

If we and an Insured person cannot agree on:
1. the legal liability of the operator or owner of an uninsured motor vehicle or underinsured motor vehlcle; or
14
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2. the amount of the damages sustained by the Insured person;
this will be determined by arbitration if we and the Insured person mutually agree to
arbitration prior to the expiration of the bodily injury statute of limitations in the state in
which the accident occurred.
In the event of arbitration, each party will select an arbitrator. The two arbitrators will
select a third. If the two arbitrators cannot agree on a third arbitrator within 30 daysj
then on joint appfication by the Insured person and us, the third arbitrator wlll be appointed by a court having jurisdlction.
Each party will pay the costs and fees of its arbitrator and any other expenses It incurs.
The costs and fees of the third arbitrator will be shared equally.
Unless both parties agree otherwise, arbitration will take place in the county in which
the Insured person resides. Local rules of procedure and evidence will apply.
A decision agreed to by two of the arbitrators will be binding with respect to a deter•
mination of:
1. the legal liability of the operator or owner of an uninsured motor vehicle or underlnsured motor vehicle; and
2. the amount of the damages sustained by the insured person.
The arbitrators will have no authority to award an amount in excess of the limit of liability.
We and an insured person may agree to an alternate form of arbitration.

eABI IY- DAMAGE TO AMOTORCYCLE
INSURING AGREEMENT· COLLISION COVERAGE
ff you pay the premium for this coverage, we will pay for sudden, direct, and accidental
loss to a covered motorcycle or a non-owned motorcycle resulting from collision.
INSURING AGREEMENT ... COMPREHENSIVE COVERAGE
If you pay the premium for this coverage, we will pay for sudden, direct, and aoodental loss
to a covered motorcycle or a no~ed motorcycle that is not caused by collision.

A loss not caused by colllslon includes:
1. contact with an animal (including a bird);
2. explosion or earthquake;
3. fire;
4. malicious mischief or vandalism;
5. missiles or falling objects;
6. riot or civil commotion;
7. theft or larceny; or
8. windstorm, hail, watert or flood.
15
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INSURING AGREEMENT• TRANSPORT TRAILER
PHYSICAL DAMAGE COVERAGE

If you pay the premium for this coverage, we will pay for sudden, direct, and acciden-

tal loss to your owned transport traller, subject to the Limits of UabiHty.
INSURING AGREEMENT• ACCESSORY COVERAGE

We will pay for sudden, direct, and accidental loss to accessories on a covered
motorcycle for which this coverage has been purchased. This coverage applies only
If you have purchased Comprehensive Coverage or both Comprehensive Coverage
and Collision Coverage for that covered motorcycle and the loss is covered under
one of those coverages.
·
INSURING AGREEMENT - TOTAL LOSS REPLACEMENT COVERAGE

If there is a total loss to a motorcycle shown on the declarations page and you have
paid the premium for this coverage, then subsedion 1 of the Limbs of Liability provision
under this Part IV will not apply to that total loss and the following shall apply:
The limit of liability for a motorcycle shown on the declarations page for which
Total Loss Replacement Coverage has been purchased is as follows:
a. we will pay the Manufacturer Suggested Retail Price of a current model year
motorcycle that is the same make and model as the motorcycle for which
this coverage is shown on the declarations page.
ADDmONAL DEFINmONS

When used in this Part IV;
1. "Accessory" means equipment, devices. enhancements. and changes, other than
those wh[ch are original manufacturer installed, which alter the appearance or per•
formance of a covered motorcycle. This Includes, but is not limited to:
a. any electronic equipment, antennas. and other devices used exclusively to
send or receive audio, visual, or data signals, or play back recorded media, that
are permanently Installed on a covered motorcycle using bolts or brackets,
including sflde-out brackets;
b. sidecars;
c. custom paJnt, wstom plating, and custom exhaust;
d. trailers; and
e. safety riding apparel.
2. ''Collision" means the upset of a vehlcle or its impact with another vehicle or object.
3. "Mechanical parts" means operational parts on a vehicle that wear out over time
or have a finite useful life or duration typically shorter than the life of the vehicle as
a whole. Mechanical parts do not Include external crash parts, wheels, paint, or
windshields and other glass.
16
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4.

11

Non-owned motorcycle" means a motorcycle that is not owned by orfumished
or available for the regular use of you or a relative while in the custody of or being
operated by you or a relative under a rental agreement with the facility or dealer
which owns the motorcycle.
5. "Safety riding apparel'' means safety apparel specifically designed to minimize
injury from an accident, including, but not limited to, helmets, leathers, riding boots,
riding gloves, and protective eyewear.
6. 'Total loss" means:
a. the theft of a motorcycle if the motorcycle is not recovered within 30 days;

or

b.

any other loss to a motorcycle. that is payable under this Part IV, ff we detennine
that It is not economical to repair the motorcycle after considering the motorcycle's actual cash value, salvage value, and the cost to repair the motorcycle.

EXCLUSIONS - READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PART IV.
Coverage under this Part IV will not apply for loss:
1. to any motorcycle white being used:
a. to carry or escort persons or property for compensation or a fee; or
b. for retail or wholesale delivery, including, but not limited to, the pickup, transport, or delivery of magazines, newspapers, mail, or food.
This exclusion does not apply to ride-share arrangements or to use of a motorcycle for charitable events;
2. to a non-owned motorcycle or transport trailer while being maintained or used
by a person while employed or engaged in any motorcycle business;
3. to any vehicle resulting from, or sustained during practice or preparation for:
a. any pre-arranged or organized:
(i) racing;
(Ii) stunting;
(iii) speed, or demolition contest or activity; or
b. any riding activity conducted on a permanent or temporary racetrack, racecourse, or during any dosed course event.
This exclusion does not apply to use of a motorcycle for escorting participants in
charitable racing events;
4. to any vehicle for which insurance:
a. is afforded under a nucrear energy liability insurance contract; or
b. would be afforded under a nuclear energy liability insurance contract but for
its termination upon exhaustion of Its limlt of liability;
5. to any vehicle caused by an intentional act committed by or at the direction of you,
a relative, or the owner of a non-owned motorcycle, even if the actual damage
is different than that which was intended or expected;
6. to a covered motorcycle while it is leased or rented to others or given in exchange
for compensation. This exclusion does not apply to the operation of a covered motorcycle by you or a relative;
17
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7, due to destruction or confiscation by governmental or civil authorities of any vehicle because you or any relative engaged in illegal activities;
B. to any vehicle that is due and confined to:
a. wear and tear;
b. freezing; or
c. mechanical, electrical or electronic breakdown or failure.
This exclusion does not apply if the damage results from the theft of a vehicle;
9. to any vehicle that is due to collision and confined to tire inner tubes or tires, or a
combination thereof;
1o. to portable equipment, devices, accessories, and any other personal effects that
are not permanently installed. This includes, but is not limlted to:
a tapes, compad discs, cassettes, DVDs, and other recording or reoorded media;
b. any case or other container designed for use in storing or canying tapes, compad discs, cassettes, DVDs, or other recording or rea,rded media;
c. any device used for the detection or location of radar, laser, or other speed
measuring equipment or its transmissions; and
d. CB radios, telephones, two-way mobile radios, DVD players, personal computers, personal digital assistants, or tefevisions;
11. to accessories in excess of the appficable Limits of LiabiDty;
12. to any vehicle for diminution of value;
13. to any vehicle caused directly or indirectly by:
a. war (declared or undeclared) or civil war;
b. warlike action by any military force of any government, sovereign or other authority usjng mintary personnel or agents. This indudes any action taken to hinder or defend against an actual or e>epected attack; or
c. insurrection, rebe[lion, revolution, usurped power, or any action taken by a governmental authority to hinder or defend against any of these acts;
14. to any vehicle caused directly or indirectly by:
a. any accidental or intentional discharge, dispersal or release of radioactive, nuclear, pathogenic, or poisonous biological material; or
b. any intentional discharge, dispersal or release of chemical or hazardous ma~
terial for any purpose other than its safe and useful purpose;
15. to safety riding apparel, except for colllslon damage that occurs while it is being
wom by you or a passenger; or
16. to any vehicle caused by, or reasonably expected to result from, a criminal act or
omission of you, a relative, or the owner of a non-owned motorcycle. This exclusion applies regardless of whether you, the relative, or the owner of the nonowned motorcycle is actually charged with, or oonvicted of, a crime. For purposes
of this exciusion) criminal acts or omissions do not include traffic violations.

LIMITS OF LIABILITY
1. The limlt of liability for loss to a covered motorcycle or non-owned motorcycle
is the lowest of:
a. the actual cash value of the stolen or damaged property at the time of the loss
reduced by the applicable deductible;
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2.

3.

4.

5.

b. the amount necessary to replace the stolen or damaged property reduced by
the applicable deductible:
c. the amount necessary to repair the damaged property to its pre-loss condition reduced by the applicable deductible; or
d. the Agreed Value shown on the declarations page for that covered motorcycle.
The limit of liability for loss to your owned transport trailer is the lowest of:
a the amount necessary to replace the stolen or damaged property reduced by
the applicable deductible;
b. the amount necessary to repair the damaged property to its pre-loss condition reduced by the applicable deductible; or
c. any applicable Limits of Liability shown on the declarations page.
The Hmit of liability for loss to accessories is the lowest of:
a. the amount necessary to replace such accessory;
b. the amount necessary to repair such accessory; or
c. the limit of $3,000 or any applicable Limits of Liability shown on the declarations page.
If your declarations page shows Agreed Value for Comprehensive Coverage
and Collision Coverage for a covered motorcycle, then the following provision
shall apply:
a. The limit of tiablllty for loss to a covered motorcycle with Agreed Value is the
lower of:
(i) the amount necessary to repair the damaged property to its pre-loss condition reduced by the applicable deductible shown on the declarations
page;or
(ii) the Agreed Value shown on the declarations page.
Payments for loss to a covered motorcycle or non-owned motorcycle are subject to the following provisions:
a. If coverage applies to a non-owned motorcycle. we will provide the broadest coverage applicable to any covered motorcycle shown on the declarations page.
b. If you have Agreed Vatue Coverage for a covered motorcycle, the agreed
vatue Is the most we will pay for all loss to that covered motorcycle, including Its accessories.
c. In determining the amount necessary to repair damaged property to Its preloss condition, the amount to be paid by us:
(i) will not exceed the prevailing competitive labor rates charged in the area
where the property is to be repaired and the cost of repair or replacement
parts and equipment, as reasonably determined by us; and
(ii) will be based on the cost of repair or replacement parts and equipment
which may be new, reconditioned, remanufactured, or used, including,
but not limited to:
(a) original manufadurer parts or equipment; and
(b) nonoriginal manufacturer parts or equipment.
d. To determine the amount necessary to repair or replace the damaged property
as referred to in the above subsections, the total cost of necessary repair or
replacement may be reduced by unrepaired prior damage. Unrepaired prior
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6.

damage includes broken, crad<ed, or missing parts; rust; dents; scrapes; gouges; and peeflng paint. The reduction for unrepaired prior damage is the oost of
labor, parts, and materials necessary to repair or replace damage, deterioration, defects, or wear and tear on exterior body parts, windshields and other
glass, wheels, and paint that existed prfor to the accident and that is eliminated
as a result of the repair or replacement of property damaged in the loss.
e. The actual cash value is detennined by the market value, age and condition
of the vehicle at the time the loss occurs.
Duplicate recovery for the same elements of damages is not pennitted.

PAYMENT OF LOSS
We may, at our option:
1. pay for the loss in money; or
2. repair or replace the damaged or stolen property.

At our expense, we may return any recovered stolen property to you or to the address
shown on the declarations page, with payment for any damage resulting from the
theft. We may keep all or part of the property at the agreed or appraised value.
We may settle any loss with you or the owner or llenholder of the property.

NO BENEFIT TO BAILEE
Coverage under this Part IV will not diredly or indirectly benefit any carrier or other
bailee for hire.
LOSS PAYEE AGREEMENT

Payment under this Part IV for a total loss to a covered motorcycle will be made according to your interest and the interest of any Loss Payee or fienholder shown on the
declaralfons page or designated by you. Payment may be made to both jointly, or
separate,V, at our dlscreHon. We may make payment for a partial loss covered under
this Part IV directly to the repair facility with your consent.

Where fraud, misrepresentation, material omission. or intentional damage has been
committed by or at the direction of you or a relative, or where the loss is otherwise
not covered under the terms of this policy, the Loss Payee or rienho!der's interest will
not be protected.
We will be entitled to the Loss Payee or lienholder's rights of recovery, to the extent of
our payment to the Loss Payee or lienholder.

OTHER SOURCES OF RECOVERY
If other sources of recove,y also cover the loss, we will pay only our share of the loss.
OUT share Is the proportion that our ltmit of liability bears lo the total of all appDcable
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limits. However, any insurance we provide for a norM>wned motorcycle will be excess over any other collectible source of recovery including. but not limited to:
1. any coverage provided by the owner of the non-owned motorcycle;
2. any other applicable physical damage insurance; and
3. any other source of recovery applicable to the loss.
APPRAISAL

If we cannot agree with you on the amount of a loss, then we or you may demand
an appraisal of lhe loss. Wrthin 30 days of any demand for an appraisal, each party
shall appoint a competent appraiser and shall notify the other party of that appraiser's
identity. The appraisers will determine the amount of loss. If they fail to agree, the
disagreement will be submitted to a qualified umpire chosen by the appraisers. Hthe
two appraisers are unable to agree upon an umpire within 15 days, we or you may
request that a judge of a coun of record, in the county where you reside, select an
umpire. The appraisers and umpire will determine the amount of loss. The amount of
loss agreed to by both appraisers. or by one appraiser and the umpire, will be binding.
You will pay your appraiser's fees and expenses. We will pay our appraiser's fees
and expenses. All other expenses of the appraisal, including payment of the umpire if
one is selected, will be shared equally between us and you. Neither we nor you waive
any rights under this policy by agreeing to an appraisal.

PABIY-BQAPSPEASSISTANCECQYERAGE
INSURING AGREEMENT• ROADSIDE ASSISTANCE COVERAGE
If you pay the premium for this coverage, we will pay for our authorized service representative to provide the foHowing services when necessary due to a covered emergency:
1. towing of a covered disabled motorcycle to the nearest qualified repair facility;
and
2. labor on a covered disabled motorcycle at the place of disablement.

If a covered disabled motorcycle is towed to any place other than the nearest qualified repair facility, you will be responsible for any additional charges incurred.
INSURING AGREEMENT - TRIP INTERRUPTION COVERAGE

If you pay the premium for this coverage. we will reimburse interruption expenses as
described below when a covered motorcycle is disabled due to mechanical breakdown or a covered comprehensive or collision loss. even if you have not paid a premium for Comprehensive Coverage or Collision Coverage under this poticy,
For this coverage to apply, the disablement must occur more than 100 miles from the
insured's primary residence.
When a covered motorcycle is dsabled, interruption expenses consist of the following:
1. up to $100 per day for lodging;
21

Page 138

2. up to $50 per day for meals; and
3. up to $50 per day for alternate transportation.
Coverage is limited to $500 per disablement. Payment of Trip lntenuption benefits will
not obligate us to make any payment under any other coverage in this policy.

ADDmONAL DEFINmONS

When used in this Part V:
1. "Covered disabled motorcycle'' means a covered motorcycle for which this coverage has been purchased that sustains a covered emergency.
2. "Covered emergency" means a disablement within 100 feet of a road or highway
that is a result of:
a. mechanical or electrical breakdown;
b. battery failure;
c. insufficient supply of fuel. oil, water. or other fluid;
d. flat tire;
e. lock-out; or
f. entrapment in snow, mud, water or sand.

EXCLUSIONS - READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PARTV.
Coverage under this Part V will not apply to:
1. the cost of purchasing parts, fluid, lubricants, fuel or replacement keys, or the labor
to make replacement keys;
2. installation of products or materials not related to the disablement;
3. labor not related to the disablement;
4. labor on a covered disabled motorcycle for any time period in excess of 60
mfnutes per disablement:
5. towing or storage related to impoundmentl abandonment, illegal parking, or other
violations of law;
6. towing from a service station, garage, or repair shop;
7. labor or repair work performed at a service station, garage, or repair shop;
8. vehicle storage charges;
9. a second service call or tow for a single disablement;
10. disablement that occurs on roads not regularly maintained, sand beaches, open
fields, or areas designated as not passable due to construction, weather. or earth
movoment;
11. tire repair;
12. repeated service calls for a covered disabled motorcycle in need of routine
maintenance or repair; or
13. disablement that results from an intentional or willful act or action by you, a rel•
tlve or the operator of a covered disabled motorcycle.
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UNAUTHORIZED SERVICE PROVIDER
When service is rendered by a provider in the business of providing roadside assistance and towing selVices, other than one of our authorized service representatives,
we will pay only reasonable charges, as detennined by us, for:
1. towing of a covered disabled motorcycle to the nearest qualified repair facility;

and
2. labor on a covered disabled motorcycle at the place of disablement;
which is necessary due to a covered emergency.
OTHER INSURANCE
Any coverage provided under this Part V for service rendered by an unauthorized service provider will be excess over any other collectible insurance or towing protection
coverage.

PART VJ • DUTIES IN CASE Of AN ACDDENT OR LOSS
For coverage to apply under this policy, you or the person seeking coverage must
promptly report each accident or loss even If you or the person seeking coverage Is
not at fault. You or the person seeking coverage must provide us with all accident
and loss Information including time, place, and how the accident or loss happened.
You or the person seeking coverage must also obtain and provide us the names
and addresses of all persons involved in the accident or loss, the names and addresses of any witnesses, and the license plate numbers of the vehicles involved.
If you or the person seeking coverage cannot identify the owner or operator of a vehicle Involved in the accident, or If theft or vandalism has occurred, you or the person
seeking coverage must notify the police within 24 hours or as soon as practicable.
A person seeking coverage must:
1. cooperate with us in any matter concerning a claim or lawsuh;
2. provide any written proof of toss we may reasonably require;
3. allow us to take signed and recorded statements, including swom statements and
examinations under oath, which we may conduct outside the presence of you or
any other person seeking coverage and answer all reasonable questions we may
ask as often as we may reasonably require:
4. promptly call to notify ua about any claim or lawsuit and send us any and all legal
papers relating to the claim or suit;
5. attend hearings and trials as we require;
6. take reasonable steps after a loss to protect the covered motorcycle, or any other
vehicle for which coverage Is sought, from further loss. We will pay reasonabre expenses incurred in providing that protection. If failure to provide such protection results in further loss, any additional damages will not be covered under this policy;
7. allow us to have the damaged covered motorcycle, or any other damaged vehicle
for which ooverage is sought, inspeded and appraised before its repair or disposal;
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8. submit to medical examinations at our expense by doctors we select as often as
we may reasonably require; and
9. authorize us to obtain medical and other records.

PART VII• GENERAL PROVISIONS
POLICY PERIOD AND TERRITORY
This poHcy appties only to accidents and losses occurring during the policy period
shown on the declarations page and that occur within a state, territory, or possession of the United States of America, or a province or territory of Canada, or while a
covered motorcycle is being transported between their ports.

CHANGES
This policy contract, your insurance application (which is made a part of this policy as if
attached hereto), the declarations page, and all endorsements to this poOcy issued by
us contain all the agreements between you and us. Subjed to the foltowing, the terms
of this policy may not be changed or waived except by an endorsement issued by us.
The premium for this policy is based on infonnation we received from you and other
sources. You agree to cooperate with us in determining if this information is correct
and complete, and to notify us if it changes during the policy period. If this information
is Incorrect, incomplete, or changes during the policy period, you agree that we may
adjust your premium accordingly.
Changes that may result In a premium adjustment are contained in our rates and rules.
These include, but are not limited to, you or a relative obtaining a driver's license or
operator's permit, or changes in:
1. the number or type of covered motorcycles;
2. operators using covered motorcycles;
3. an operator's mari1al status;
4. the place of principal garaging of any covered motorcycle;
5. coverage, deductibles, or limtts of liability; or
6. rating territory or discount eligibility.
The coverage provided in your policy may be changed only by the issuance of a new
policy or an endorsement by us. However, if during the poficy period we broaden any
coverage afforded under the current edition of your policy without adtfrtlonal premium
charge, that change will automatically apply to your policy as of the date the coverage
change is implemented in your state.
Hyou ask us to delete a motorcycle from this policy, no coverage will apply to that
motorcycle as of the date and time you ask us to delete It.
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DUTY TO REPORT CHANGES

You must promptly notify us when:
1. your mailing or residence address changes;
2. the principal garaging address for a covered motorcycle changes;
3. there is a change with respect to the residents in your household or the persons
who regularty operate a covered motorcycle;
4. an operator's marital status changes; or
5. you or a relative obtain a driver's license or operator's permit.

SETTLEMENT OF CLAIMS

We may use estimating, appraisal. or injury evaluation systems to assist us in adjusting
daims under this policy and to assist us In determining the amount of damages, expenses, or toss payable under this policy. SUch systems may be developed by us or a
third party and may lndude computer software, databases, and specialized technology.
TIME OF PAYMENT OF CLAIMS

Amounts payable for any loss or damages covered by this policy will be paid within 60
days after we receive a signed sworn proof of loss.
TERMS OF POLICY CONFORMED TO STATUTES

Hany provision of this policy fails to confonn with the statutes of the state listed on
your application as your residence, the provision shall be deemed amended to conform with such staMes. All other provisions shall be given full force and effect. Any disputes as to the coverages provided or the provisions of this pollcy shall be govemed
by the laws of the state listed on your application as your residence.
TRANSFER OF INTEREST

The rights and duties under this policy may not be transferred to another person without our written consent. However, if a named insured shown on the declaraUons
page dies, this policy wm provide coverage until the end of the policy period for the
legal representative of the named insured, while acting as such, and for persons covered under this policy on the date of the named insured's death.
FRAUD OR MISREPRESENTATION

This policy was Issued in reliance upon the information provided on your insurance
application. We may void this polfcy at any time, including after the ocamence of an
accident or loss, if you:
1. made incorrect statements or representations to us with regard to any material
fact or circumstance;
2. concealed or misrepresented any material fact or circumstance; or
3. engaged in fraudulent oonduct;
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at the time of application. This means that we will not be liable for any daims or damages that would otherwise be covered.
We may deny coverage for an accident or toss Hyou or a person seeking coverage has
knowingly concealed or misrepresented any material fact or circumstance, or engaged
in fraudulent conduct, in connection with the presentation or settlement of a claim.
PAYMENT OF PREMIUM AND FEES
If your initial premium payment is by check, draft, electronic funds transfer, or similar
form of remittance, coverage under this policy is conditioned on payment to us by the
financial institution. If the financial institution upon presentment does not honor the
check, draft, electronic funds transfer, or similar form of remittance, this policy may, at
our option, be deemed void from its inception. This means we will not be liable under
this policy for any claims or damages that would otherwise be covered if the check,
draft, electronic funds transfer, or simifar form of remittance had been honored by the
financial institution. Any action by us to present the remittance for payment more than
once shall not affect our right to void this policy.

In addition to premium. fees may be charged on your policy. We may charge fees
for installment payments, late payments, and other transactions. Payments made on
your policy will be applied first to fees, then to premium due.
CANCELLATION

You may cancel this policy during the poficy period by caning or writing us and stating
the future date you wish the cancellation to be effective.
We may cancel this poricy during the policy period by mailing a notice of cancellation
to the named insured shown on the declarations page at the last known address appearing in our records.

We will give at least 1Odays notice of cancellation if:
1. we cancel during the first 59 days of the inltial portcy period; or
2. the policy is cancelled for nonpayment of premium.
We will give at least 20 days notice of cancellation in all other cases.
We may cancel this policy for any reason if the notice Is mailed within the first 59 days
of the initial policy period.
After this policy is in effect for 59 days, or if this is a renewal or continuation policy, we
may cancel only for one or more of the following reasons:
1. nonpayment of premium;
2. material misrepresentation or fraud by you with respect to any material fact in the
procurement or renewal of this policy;
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3.

4.
5.
6.

7.

any insured person made a false or fraudulent claim, or knowingly aided or abetted another in the presentation of such a claim;
any insured person has violated any of the terms or condhions of this policy;
the named insured failed to fully disclose all motor vehicle accidents and moving
violations, or tosses covered under any vehicle physical damage or comprehensive coverage, for the preceding 36 months;
you, any resident in your household, or any other operator who customarily oper•
ates a covered motorcycle:
a. has, within the 36 months prior to the notice of cancellation, had a driver's
license under suspension or revocation;
b. has a history of and is subject to epilepsy or heart attacks, and such incfividual
cannot produce a certHicate from a physician testifying to the person's unqualified ability to operate a motor vehicle safely;
c. has an accident record, criminal conviction record, or traffic conviction record
which is such that his or her operation of a vehicle might endanger the public
safety;
d. has a physical, mental, or other condition which is such that the operation of
a vehicle might endanger the public safety;
e. has, while the policy is in force, engaged in a prearranged competitive speed
contest while operating or riding in a covered motorcycle;
f. has, within the 36 months prior to the notice of cancellation, been addicted to
the use of narcotics or other drugs;
g. uses alcoholic beverages to excess;
h. has, during the 36 months immediately preceding the notice of cancellation,
been convided of or forfeited bail for:
(i) any felony;
(ii) criminal negligence resulting in death, homicide, or assault arising out of
the operation of a motor vehicle;
Oii) operating a motor vehicle while intoxicated or under the influence of drugs:
(iv) leaving the scene of an accident without stopping to report;
(v) theft or unlawful taking of a motor vehicle; or
(vi) making fraudulent statements in an application for a driver's license;
i. has, within the 36 months immediately preceding the notice of cancell~tion.
been convided of, had an adverse judgment entered for, or forfeited bail for,
three or more violations of any law, ordinance, or regulation of any state for
which a violation point Is assessed by the Idaho Transportation Department
under the provisions of Section 49-326 of the Idaho Code, as amended,
whether or not the violations were repetitions of the same offense or were
different offenses:
the covered motorcycle is:
a. so mechanically defective that Its operation might endanger public safety;
b. used in carrying passengers for hire or compensation. This reason for cancellation does not apply to the use of a vehicle for a car pool;
c. used in the business of transporting flammables or explosives:
d. an authorized emergency vehide;
e. modified or changed in condition during the policy period so as to inaease
the risk substantially; or
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f.

subject to an inspection law and has not been inspected or, if inspected, has
failed to qualify; or
8. any other reason pennitted by law.
Proof of mailing will be sufficient proof of notice. If this policy is cancelled, coverage will
not be provided as of the effective date and time shown in the notice of cancellation.
For purposes of cancellation, this policy is netther severable nor cflVisible. Any cancellation will be effective for all coverages for all persons and all vehicles.

CANCELLATION REFUND
Upon cancellation, you may be entitled to a premium refund. However, our making or
offering of a refund is not a condition of cancellation.
If this policy is cancelled. any refund due will be computed on a daily pro-rata basis.
However, we will retain a cancellation fee if this policy is cancelled at your request or
if cancellation is for nonpayment of premium. A cancellation fee will be charged only
during the initial policy period.

NONRENEWAL
If neither we nor one of our affiliates offers to renew or continue this policy for any
reason other than nonpayment of premium, we will mail notice of nonrenewal to the
named insured shown on the declarations page at the last known address appearing
in our records. Proof of mailing will be sufficient proof of notice. Notice will be mailed
at least 30 days before the end of the policy period.

AUTOMATIC TERMINATION

tf we or an afflHate offers to renew or continue this poficy and you or your representa•
tive does not accept, this poficy will automatically terminate at the end of the current
poticy period. Failure to pay the required renewal or continuation premium when due
will mean that you have not accepted our offer.
If you obtain other insurance on a covered motorcycle, any similar Insurance provided by this policy will tennlnate as to that covered motorcycle on the effective date
of the other insurance.
If a covered motorcycle is sold or transferred to someone other than you or a relative, any insurance provided by this policy will tenninate as to that covered motorcycle on the effective date of the sale or transfer.

LEGAL ACTION AGAINST US
We may not be sued unless there is full compliance with all the terms of this policy.
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We may not be sued for payment under Part I - Liability To Others until the obligation
of an insured person under Part I to pay is finally determined either by judgment after
trial against that person or by written agreement of the Insured person, the claimant,
and us. No one will have any right to make us a party to a lawsuit to determine the
liability of an insured person.
If we retain salvage. we have no duty to preserve or otherwise retain the salvage for
any purpose, including evidence for any civil or criminal proceeding.

OUR RIGHTS TO RECOVER PAYMENT

We are enthled to the rights of recovery that the insured person to whom payment was
made has against another, to the extent of our payment. That Insured person may

be required to sign documents related to the recovery and must do whatever else we
require to help us exercise those recovery rights, and do nothing after an accident or
loss to prejudice those rights.
When an Insured person has been paid by us and also recovers from another, the
amount recovered will be held by the insured person in trust for us and reimbursed to
us to the extent of our payment If we are not reimbursed, we may pursue recovery of
that amount directly against that insured person.
If an insured person recovers from another without our written consent, the insured
person's right to payment under any affected coverage will no longer exist.

ff we elect to exercise our rights of recovery agwnst another. we will also attempt to
recover any deductible incurred by an insured person under this policy unless we are
specifically instructed by that person not to pursue the deductible. We have no obligation to pursue recovery against another for any loss not covered by this policy.
We reserve the right to compromise or settle the deductible and property damage
claims against the responsible parties for less than the full amount. We also reserve
the right to incur reasonable expenses and attorney fees in pursuit of the recovery.
If the total recovery is less than the total of our payment and the deductible, we will
reduce reimbursement of the deductible based on the proportion that the actual recovery bears to the total of our payment and the dedudible. A proportionate share
of collection expenses and attorney fees incurred in connection with these recovery
efforts will aJso reduce reimbursement of the deductible.

These provisions will be applied in accordance with state law.

JOINT AND INDMDUAL INTERESTS
If there Is more than one named insured on this policyt any named insured may cancel
or change this policy. The action of one named insured will be binding on all persons
provided coverage under this policy.
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BANKRUPTCY
The bankruptcy or Insolvency of an insured person will not relieve us of any obliga..
tions under this policy..
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Motorcycle Policy Endorsement
Your policy is amended as follows:

1. General Definitions
(a) The General Definition of 11Addltional motorcydea is deleted and replaced by the following:

aAdditlonal motorcyde means a motorcyde or off-road vehicle you become the owner of during the policy period
that does not permanently replace a motorcyde shown on the dedarations page if:
11

a.
b.
c.

d.

we insure all other motorcydes you own;
the additional motorcyde is not covered by any other insurance policy;
you notify us within 30 days of becoming the owner of the addltional motorcycle; and
you pay any additional premium due.

An additional motorcycle will have the broadest coverage we provide for any motorcyde shown on the declarations
page other than Total Loss Coverage or Agreed Value Coverage. We will provide basic Comprehensive Coverage and
Collision Coverage for the additional motorcyde instead of Total Loss Coverage or Agreed Value Coverage. If you
decide to add any coverage to lhis policy or increase your limits, these changes to your policy will not become effective
until after you ask us, and we have agreed, to add the coverage or increase your limits. If you ask us to insure an
additional motorcycle more than 30 days after you become rhe owner, any coverage we provide will begin at the time
you request coverage.
(b) The General Definition of 11Replacement motorcycle• is deleted and replaced by the following:

"Replacement motorcyde' means a motorcyde or off-road vehicle that permanently replaces a motorcyde shown
on the declarations page. Areplacement motorcyde will have the same coverage as the motorcyde it replaces if the
replacement motorcycle is not covered by any other insurance policy. However:

tt the motorcycle being replaced had coverage under Part IV - Damage To A Motorcycle, such coverage will apply to
the replacement motorcycle only during the first 30 days after you become the owner unless you notify us within
that 30-day period that you want us to extend coverage beyond the initial 30 days; and
b. if the motorcycle being replaced had Total loss Coverage or Agreed Value Coverage, we will provide basic
Comprehensive Coverage and Collision Coverage for the replacement motorcycle instead of Total loss Coverage or
Agreed Value Coverage.

a.

If the motorcycle being replaced did not have coverage under Part IV .. Damage To A Motorcycle, such coverage may be
added, but the replacement motorcyde will have no coverage under Part IV until you notify us of the replacement
motorcycle and ask us to add the coverage. If you decide to add any coverage to this policy or increase your limits,
these changes to your policy will not become effective until after you ask usJ and we have agreed, to add the coverage or
increase your limits.

2.

Pait IV • Damage To A Motorcycle
(a) The Insuring Agreement- Total loss Coverage is deleted and replaced by the following:

Insuring Agreement• Total Loss Coverage
If we determine there is a total loss to a motorcyde shown on the declarations page and you have paid the premium
for this coverage for that motorcyde, then subsection 1. of the limits of Liability provision under this Part IV will not apply
to that total loss and the following shall apply instead:
1. The limit of liability for a total toss to a motorcycle shown on the declarations page for which Total Loss Coverage
has been purchased is as follows:
a. we will pay the Manufacturer Suggested Retail Price of a current model year motorcycle that is the same make
and model as the motorcycle for which this coverage is shown on the dedarations page. If such a current
model year motorcyde is not available, we will pay the Manufacturer Suggested Retail Price of a current model
year motorcycle that is the make and model we determine to be the most comparable to the motorcycle for
which this coverage is shown on the declarations page. In either case, our payment will be reduced by the
applicable deductible.
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Total Loss Coverage is not available for any motorcycle with a model year more than two years old at the time your policy
renews. If a covered motorcycle has a model year more than two years old at the time your policy renews, Total Loss
Coverage will not apply to that motorcycle and will not be shown on the dedarations page for that motorcycle.
Instead, subsection 1. of the Limits of Liability provision under this Part IV will apply to that motorcycle.

[DRAFTING NOTE: CHANGE INTRODUCTORY PARAGRAPH FOR STATES THAT HAVE DISAPPEARING DEDUCTIBLES. (PA, CO, /ll, WI, MN))

(b) The following is added to Part IV:

Insuring Agreement • Disappearing Dedudlbles
If Disappearing Deductibles is shown on the declarations page, then the following is added to the Limits of Liability
provision under this Part IV of your policy:
If, during any policy period, you do not have a loss under Part IV for which we have paid any amount for any motorcyde,
other than a loss to only accessories. then:
1. any deductible for Collision Coverage and Comprehensive Coverage shall be reduced for the following policy period by

25%; and
2. no deductible for Collision Coverage and Comprehensive Coverage will apply for the fifth policy period and thereafter if
you do not have any losses during the previous four consecutive policy periods.

If you have a loss at any time for which we make a payment under this Part IV for any motorcyde, other than a loss to
only accessories, then the most recent elected deductible for Collision Coverage and Comprehensive Coverage will be
restored for the subsequent policy period. Thereafter, the deductible may again be reduced if the conditions set fonh above
are satisfied.
Reductions and increases in the deductible under this provision shall apply to all covered motorcycles for which
Disappearing Deductibles is shown on the declarations page.
The provisions in this policy regarding Disappearing Deductibles will reduce or eliminate the deductible for loss to a
covered motorcyde only if the declarations page shows Disappearing Deductibles for that covered motorcycle.
(c) The Additional Definition of 'Total

loss" is deleted.

(d) Subsection 1. of the Limits of Liability provision is deleted and replaced by the following:
1. The limit of liability for loss to a covered motorcycle or non-owned motorcyde is the lowest of:
a. the actual cash value of the stolen or damaged property at the time of the loss reduced by the applicable
deductible;
b. the amount necessary to replace the stolen or damaged property reduced by the applicable deductible; or
c. the amount necessary to repair the damaged property to its pre-loss condition reduced by the applicable
deductible.

(e) Subsection 2. of the Limits of liability provision is deleted and replaced by the following:

2. The limit of liability for loss to your owned transport trailer is the lowest of:
a. the amount necessary to replace the stolen or damaged property reduced by the applicable deductible;
b. the amount necessary to repair the damaged property to its pre.Joss condition reduced by the applicable
deductible; or
c. any dpplicable Limits of Liability shown on the declarations page reduced by the applicable deductibll!.

(0 Subsection 4. of the Limits of Liability provision is deleted and replaced by the folfowing;
4.

If your dedaratlons page shows an Agreed Value for Comprehensive Coverage and Collision Coverage for a
covered motorcyde, then subsection 1. of this Limits of liability provision shall not apply to a loss to that covered
motorcycle and the following provision shall apply instead:
1. The limit of liability for loss to a covered motorcycle with an Agreed Value is the lower of:
a. the amount necessary to repair the damaged property to its pre-loss condition reduced by the applicable
deductible; or
b. the Agreed Value shown on the declarations page reduced by the applicable deductible.

(g) Subsection 5.d. of the limits of Liability provision is deleted and replaced by the following:
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S.d. We may make reductions for unrepalred prior damage in determining the amount of loss.
(h) Loss Payee Agreement

The first sentence of the Loss Payee Agreement Is deleted and replaced by the following:
If a covered motorcyde is deemed by us to be a total loss, payment under this Part IV will be made according to your
interest and the interest of any Loss Payee or lienholder shown on the dedarations page or designated by you.

All other terms, limits, and provisions of this policy remain unchanged.
Form ZBJO C03/10>
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cancellation Refund Endorsement
The Cancellation Refund provision in the General Provisions part of your policy is deleted and replaced by the following:

CANCEUATION REFUND
Upon cancellation, you may be entitled to a premium refund. However, our making or offering of a refund is not a condition of
cancellation.
Jf cancellation is at your request, or if cancellation is for non-payment of premium, any refund due will be computed on a 90'/o of
a daily pro rata basis. This is an accelerated method of calculating earned premium on cancellations. For all other cancellations,
any refund due will be computed on a daily pro rata basis.

All other terms, limits and provisions of this policy remain unchanged.
Form 9869 (04/11)

I

Caalinutd

Page 151

PROGREIIIVE

Page 152

Electronically Filed
2/11/2020 3:46 PM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Diane Ash, Deputy Clerk

AARON A. CRARY (ISB#8517)
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Tele: (509) 926-4900
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Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
corporation doing business in the State of
Idaho,
Plaintiff,

Case No. CV35-19-1184
MEMORANDUM IN SUPPORT OF
OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT

V.

DEAN LAUTENSCHLAGER and
LAURA LAUTENSCHLAGER, husband
and wife, and the marital community
comprised thereof,
Defendants.

I.

INTRODUCTION

Dean and Laura Lautenschlager, by and through undersigned counsel, hereby
submit this Opposition to Progressive Northwest Insurance Company's ("Progressive")
Motion for Summary Judgment pursuant to I.R.C.P. 56. Dean and Laura do not dispute
that Idaho law applies to the Progressive policy. Dean and Laura, however, dispute that
Progressive's total liability under the policy is limited to $500,000.00 and that
Progressive is entitled to ( 1) offset liability payments made to Dean Lautenschlager on
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behalf of Ms. Mike against Laura Lautenschlager's limits of liability, (2) offset liability
payments to Laura Lautenschlager made on behalf of Ms. Mike against Dean
Lautenschlager' s limits of liability, (3) offset liability payments made to Laura
Lautenschlager on behalf of Dean Lautenschlager.
II.

1.

UNDISPUTED FACTS

At the time of the collision, Progressive issued a policy of insurance to

Dean and Laura, policy number 36964913-7, effective April 29, 2016 to April 29, 2017.
The Progressive policy provided underinsured motorist benefits in the amount of
$500,000.00 per person, subject to an aggregate limit of $500,000.00 per collision. See
Affidavit of Justin Henry, Exhibit C, filed contemporaneously with Defendants' CrossMotion for Summary Judgment.
2.

The Declarations Page of the Progressive policy shows separate coverage,

with a separate premium, for $500,000.00 in combined single limit coverage for bodily
injury liability coverage, $500,000.00 in combined single limit coverage for uninsured
motorist coverage, and $500,000.00 in combined single limit coverage for underinsured
motorist coverage. See Affidavit of Justin Henry, Exhibit C.
3.

Under the terms and conditions of the Progressive policy, Dean and Laura

are "insured persons" for the purpose of underinsured motorist coverage. See Exhibit C,
Progressive policy at p. 10, Additional Definitions at , 1.
4.

Under the terms and conditions of the Progressive policy, Glenda Mike's

vehicle is an "underinsured motor vehicle." See Exhibit C, Progressive policy at p. 11,
Additional Definitions at , 3.
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5.

Under the terms and conditions of the Progressive policy, Dean

Lautenschlager' s motorcycle is not an "underinsured motor vehicle." See Exhibit C,
Progressive policy at p. 11, Additional Definitions at 1 3.
6.

On February 12, 2019, Laura submitted a settlement demand/proof of loss

to Progressive demanding the available policy limits. See Affidavit of Justin Henry,

Exhibit A.
7.

Progressive never responded to the policy limits demand/proof of loss.

Instead, Progressive brought this declaratory judgment action seeking an order declaring
that Progressive is only required to provide $500,000.00 in combined bodily injury
liability coverage and underinsured motorist coverage, i.e., Progressive is only required
to pay up to $500,000.00 in total damages (for both bodily injury liability and
underinsured motorist coverage) despite providing separate limits for bodily injury
liability and underinsured motorist coverage. Further, Progressive seeks to offset the
underinsured motorist coverage limits by the bodily injury liability payments made by
Glenda Mike's insurer ($15,000.00 to Laura and $15,000.00 to Dean) as well as
Progressive ($375,000.00 to Laura).
8.

Progressive bases its coverage position on the following policy language:

INSURING
AGREEMENT
UNDERINSURED
MOTORIST BODILY INJURY COVERAGE
If you pay the premium for this coverage, we will pay for
damages that an insured person is legally entitled to recover
from the owner or operator of an underinsured motor vehicle
because of bodily injury:
1.

sustained by an insured person;
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2.
3.

caused by an accident;
arising out of the ownership, maintenance, or use of an
underinsured motor vehicle.

ADDITIONAL DEFINITIONS

3.
An "underins ured motor vehicle" does not include any
vehicle or equipment:

a.

owned by you or a relative or furnished or available
for the regular use of you or a relative;

e.

that is a covered motorcycle;

LIMITS OF LIABILITY
The limit of liability shown on the declarations page for
Uninsured/Underinsured Motorist Coverage is the most we
will pay regardless of the number of:
1.
2.
3.
4.
5.
6.

claims made;
covered motorcycles;
insured persons;
lawsuits brought;
vehicles involved in the accident;
premiums paid.

If the declarations page shows that "combined single limit"
or "CSL" applies, the amount shown is the most we will pay
for the total of all bodily injury damages resulting from any
one accident. However, without changing this total limit of
liability, we will comply with any law that requires us to
provide any separate limits.
The limits of liability for bodily injury under this Part III will
be reduced by all sums:
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1.

2.

paid because of bodily injury by or on behalf of any
persons or organizations that may be legally
responsible;
paid under Part I - Liability to Others;

See Exhibit C, Progressive policy at pp. 10, 11, 13 .1

III.

ARGUMENT

"When interpreting insurance policies, this Court applies the general rules of
contract law subject to certain special canons of construction." Armstrong v. Farmers

Ins. Co. of Idaho, 147 Idaho 67, 69 (2009). If the contract is unambiguous, the policy is
construed as written. See id. Despite this, courts must construe "insurance contracts in a
light most favorable to the insured and in a manner which will provide full coverage for
the indicated risks rather than to narrow its protection." Cascade Auto Glass, Inc. v.

Idaho Farm Bureau Ins. Co., 141 Idaho 660, 663 (2005). In addition, "courts do not
expect policyholders to know how most courts around the country have construed certain
words or to have the knowledge of those who have spent their careers working in or with
the insurance industry." Gearhart v. Mutual of Enumclaw, 160 Idaho 666, 667 (2016).
Thus, "[u]nless contrary intent is shown, common, non-technical words are given the
meaning applied by laymen in daily usage-as opposed to the meaning derived from
legal usage-in order to effectuate the intent of the parties." Id. Finally, the Court "must
construe the policy 'as a whole, not by an isolated phrase." Cascade Auto Glass, Inc.,
141 Idaho at 663 (emphasis added).

1

Terms in bold italics are defined in the policy.
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If an insurance policy's language is ambiguous, this Court uses special canons of
construction to protected insureds. See Armstrong, 147 Idaho a~ 70. This is true because
insurance contracts are adhesions contracts, typically not subject to negotiation between
the parties, and therefore, any ambiguity that exists "must be construed most strongly
against the insurer." Mutual of Enumclaw Ins. Co. v. Roberts, 128 Idaho 232, 235
(1996). The question of whether a policy is ambiguous is a question oflaw. See Baker v.

Farm Bureau Mut. Ins. Co. of Idaho, Inc., 130 Idaho 415, 416-17 (Ct. App. 1997). "To
determine whether a policy is ambiguous, the Court must ask whether the policy 'is
reasonably subject to conflicting interpretation."' Mutual ofEnumclaw v. Box, 127 Idaho
851, 853 (1995).
With respect to exclusions and attempts to restrict coverage, this Court also uses
special rules of construction. As such, "[a] provision that seeks to exclude the insurer's
coverage must be strictly construed in favor of the insured. . . . . The burden is on the
insurer to use clear and precise language if it wishes to restrict the scope of its coverage."

Gearhart, 160 Idaho at 667 (quoting Weinstein v. Prudential Prop. & Cas. Ins. Co., 149
Idaho 299, 320-21 (2010).
In Gearhart, the Idaho Supreme Court found the insurance company failed to
"clearly and precisely" restrict UIM coverage for separately purchased UIM policies
related to its anti-stacking provision. In that case, a divorced couple owned separate,
identical $300,000 UIM policies on their child who was severely injured while riding in a
third party vehicle. The child sought to recover $300,000 under each policy, for a total of
$600,000 in coverage. The insurance company argued the anti-stacking provision
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precluded the child from stacking the limits. The court reviewed the insurance policy
language and concluded the anti-staking language did not "clearly and precisely" restrict
UIM coverage. See Gearhart, 160 Idaho at 667 ("Good luck to the average insurance
buyer in deciphering the meaning of [the anti-stacking provision]."). Accordingly, the
Plaintiff in Gearhart was able to stack both $300,000 UIM policies for a total of
$600,000 coverage.
Indeed, the Gearhart court concluded that since two separate UIM policies were
purchased with two separate premiums, the insured should be able to access each
coverage:
It is difficult to see how the public policy enunciated in Hill is advanced by
allowing Enumclaw to cause Trent to be undercompensated for his injuries
by imposing the barrier of the anti-stacking provision under the
circumstances of this case. It must be recalled that Trent's parents each
purchased an Enumclaw policy, each paying the required premium in
order to obtain $300,000 in UIM benefits for the protection of their
child. As noted above, Enumclaw concedes for purposes of this action that
Trent's damages "exceeded the coverages available under all policies at
issue in this case." If the barrier sought to be imposed by Enumclaw is
allowed to be imposed, Trent will end up getting undercompensated by
more than half. Thus, either his parents or perhaps the taxpayers will end up
having to bear the additional costs for his medical care.
It is posited that the anti-stacking provisions must be upheld in order to

make insurance affordable and available to other prospective insureds.
However, it is not clear that this is particularly .accurate under the
circumstances of this case. Both of Trent's parents bought Enumclaw
policies that purportedly covered their child for up to $300,000 in UIM
benefits in the event of an accident. If the parents had decided to purchase
just one policy with a much higher UIM benefit, it is debatable that the
premium would have been more than twice as much. Indeed, it is intuitive
that one single policy with a substantially higher limit would have likely
been less than the cost of two separate policies with lower limits. Since the
record does not disclose the premium costs that might have been involved
under either scenario, it is debatable as to whether or not public policy
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would be better served by enforcing the anti-stacking limit contended for
by Enumclaw under the facts of this case. What we do know with some
certainty, however, is that reversal of the district court's judgment would
result in Trent being substantially undercompensated for his injuries, even
though reasonable insurance buyers would be excused if they were to
conclude that two separate $300,000 UIM policies purchased by two
separate purchasers would be available to cover injuries exceeding
$600,000. We therefore affirm the district court's holding, but on the
ground that the actual language employed in the Enumclaw policies is
confusing to the extent that it is ineffective to establish a barrier to recovery
of Trent's actual damages in the full amount of the limit provided in each of
the two Enumclaw policies.
Id. at 458-59.

A.

Under the terms of the Policy, the Policy provides $500,000.00 in Liability
Coverage with an additional $500,000.00 in UIM coverage

The Declarations Page clearly shows that Dean and Laura purchased $500,000.00
m combined single limits coverage for bodily injury and property damage liability
coverage. See Affidavit of Justin Henry, Exhibit C, Declarations Page at p. 1. 2 They
paid a premium of $41.00 for the coverage. See id.
Under a separate section of the Declarations Page, it clearly shows that Dean and
Laura purchased $500,000.00 in combined single limits coverage for uninsured motorist
coverage. See Affidavit of Justin Henry, Exhibit C, Declarations Page at p. 1. They paid
a separate premium of $102.00 for the coverage.
Under yet another section of the Declarations Page, it clearly shows that Dean and
Laura purchased $500,000.00 in combined single limits coverage for underinsured

2

The Progressive policy provides: "We will insured you for the coverages and limits of
litibilitv shown on this policy's declarations page." See Affidavit of Justin Henry,
Exhibit C, Progressive policy at p. 1 (bold underline emphasis added).
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motorist coverage. See Affidavit of Justin Henry, Exhibit C, Declarations Page at p. 1.
They paid a separate premium of $48.00 for the coverage.
Under the plain language of the insurance policy, the Lautenschlagers purchased
Underinsured Motorist coverage in addition to the bodily injury liability coverage. Based
on the purchase, the description provided in the Declarations page, and the payment of
separate premiums, a reasonable insurance buyer reading the Declarations page would
believe that she had Underinsured Motorist coverage that was in addition to the bodily
injury liability coverage.
Moreover, Progressive has not "clearly and precisely" limited UIM coverage.
Progressive' s argument to support limiting UIM coverage involves pointing to numerous
sections, paragraphs and sentences in the policy. See Complaint at

,r 16.

The fact that

Progressive needs to construct an argument using multiple pieces of language from
within its policy to argue there is no UIM coverage is proof that it failed to "clearly and
precisely" limit UIM coverage.
Further, Progressive's interpretation ignores the requirement that the policy
language must be read "as a whole," rather than simply considering the language in
isolation. See Cascade Auto Glass, Inc., 141 Idaho at 663. The Progressive policy
provides:
LIMITS OF LIABILITY

The limit of liability shown on the declarations page for
U ninsured/Underinsured Motorist Coverage is the most
we will pay regardless of the number of:
1.

claims made;
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2.
3.
4.
5.
6.

covered motorcycles;
insured persons;
lawsuits brought;
vehicles involved in the accident;
premiums paid.

Ifyour declarations page shows a split limit:

1.

2.

3.

the amount shown for "each person" is the most we
will pay for all damages due to bodily injury resulting
from any one accident;
subject to the "each person" limit, the amount shown
for "each accident" is the most we will pay for all
damages due to bodily injury sustained by two or
more persons in any one accident; and
the amount shown for "Uninsured Motorist Property
Damages" is the most we will pay for the aggregate of
all property damage caused by any one accident.

If the declarations page shows that "combined single limit"
or "CSL" applies, the amount shown is the most we will pay
for the total of all bodily injury damages resulting from any
one accident. However, without changing this total limit of
liability, we will comply with any law that requires us to
provide any separate limits.

See Affidavit of Justin Henry, Exhibit C, Progressive Policy at p. 13 (emphasis added).

Reading the "LIMITS OF LIABILITY" section as a whole, rather than cherrypicking the preferred language as argued by Progressive, the combined single limit
language clearly refers to a combined single limits for "Underinsured Motorist coverage"
as specifically noted in the heading for the section. Further, the policy language is clearly
explaining the difference between "split limits" coverage (providing coverage per person
and subject to an aggregate limit per accident) and combined single limit (allowing each
person to collect up to the full amount of the available limits rather than being limited to

MEMORANDUM IN SUPPORT OF OPPOSITION TO MOTION FOR SUMMARY JUDGMENT- Page 10

Page 162

an "each person'' limit of coverage). No reasonable reading of the language, however,
would expect a reasonable insurer to cross-reference combined single limit-in a section
discussing the difference between split limits and combined limits-back to the Liability
to Others section, especially when the policy itself does not even make the crossreference.
Finally, Progressive's own language indicates it did not intend the approach taken
by Progressive. For example, the Liability to Others section-Part I-combines bodily
injury liability coverage and property damage into one combined single limit for
coverage purposes. See Affidavit of Justin Henry, Exhibit C, Declarations Page at p. 1
(noting Liability To Other includes Bodily Injury and Property Damage Liability). Yet,
the Uninsured and Underinsured Motorist coverage is listed separately.

Clearly,

Progressive was capable, and does in fact, advise its insured when coverages are being
combined under one umbrella of combined single limits coverage.

Despite, this

Progressive clearly differentiated to its insured that Uninsured and Underinsured Motorist
coverage, and the corresponding limits, are separate and distinct.

Accordingly,

Progressive's policy was written to include separate limits and the parties' intent should
not be disturbed. See Armstrong, 14 7 Idaho at 69 (cannot by construction create new
liabilities, make a new contract for the parties, or add words to the contract to avoid
insurer's liability for coverage). Thus, Progressive has failed to "clearly and precisely"
express its apparent attempt to limit combined single limit coverage to a combined
coverage between.
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B.

Progressive's reliance on offset cases is misplaced

Progressive cites to Howard v. Oregon Mutual Ins. Co., 137 Idaho 214 (2002),
Sublimity Ins. Co. v. Shaw, 127 Idaho 707 (1995), and Wood v. Farmers Ins. Co. of
Idaho, 166 Idaho 43 (2019), to support its argument that offset provisions are
enforceable. Every case relied on by Progressive, however, involved cases where the
insurer was attempting to offset underinsured motorist coverage by liability payments
from an underinsured tortfeasor; none of the cases involved an insurer attempting to
offset underinsured motorist coverage by liability payments by a properly insured
tortfeasor-a tortfeasor who is also, by definition, not an underinsured motor vehicle.
Thus, none of the cases are applicable here.
In Howard, the alleged tortfeasor had a policy providing $50,000.00 in bodily
injury coverage. His insurer, American Concepts, paid the available policy limits. Mr.
Howard, asserting he suffered damages in excess of $100,000.00, sought underinsured
motorist benefits from Oregon Mutual. Oregon Mutual denied his claim relying on the
offset language in the policy. The Idaho Supreme Court affirmed holding Oregon Mutual
was entitled to offset the UIM limits by the available limits from the underinsured
motor vehicle. See Howard, 13 7 Idaho at 217 (offset was clearly designed to reduce

coverage "by the amount of money received from an underinsured motorist or their
insurance company."). Yet, Dean and Laura take no issue with Progressive' s attempt to
offset the available limits by payments made on behalf of Ms. Mike, the situation at issue
in Howard.
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In Sublimity, the alleged tortfeasor had a policy providing $50,000.00 in bodily
injury coverage. The insurer paid the available policy limits. Ms. Shaw, asserting she
suffered damages in excess of $155,000.00, sought underinsured motorist benefits from
Sublimity. Sublimity paid $45,000.00 in benefits asserting it was entitled to offset the
limits by payments from the tortfeasor as well as medical payments coverage benefits.
The Idaho Supreme Court held the liability offset was permitted and additionally held the
medical payments offset was permissible because it prevented a "duplicate recovery" by
the insured. See Sublimity, 127 Idaho at 708-09 (medical payments offset was designed
to prevent double payment for medical costs).

Again, there is no issue here with

offsetting the liability payments from Ms. Mike, nor has Progressive ever argued-or
could it reasonably argue-that the UIM offset is designed to avoid a double recovery.
Thus, Sublimity is inapposite.
Finally, in Wood, the Idaho Supreme Court considered whether permitting an
offset for payments made by the underinsured tortfeasor violated public policy in light
of Hill v. American Family Mut. Ins. Co., 150 Idaho 619 (2011) and Eastman v. Farmers
Ins. Co., 164 Idaho 10 (2018). Again noting the public policy behind LC. § 41-2502-to

protect Idaho citizens from drivers carrying policies at or above the statutorily required
levels but who have insurance insufficient to compensate their tort victims-the Idaho
Supreme Court ultimately concluded the Legislature intended to permit offset policies for
payments made by underinsured motorists when enacting LC. § 41-2502. See Wood,
454 P.3d 1126, 1128. Yet, Progressive is attempting to take its offset provision one step
further than the one considered in Wood, i.e., offsetting the payment from the
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underinsured motorist vehicle (permitted) and offsetting payments from a vehicle that is

not an underinsured motor vehicle.

Thus, Wood does not address whether

Progressive's attempt to offset the second payment violates public policy.
Indeed, in reviewing Hill, it is clear that Progressive's attempt at the second offset
will fail. Specifically, in Hill, the Idaho Supreme Court held the UIM endorsement's
intended effect was "to provide coverage over and above the limits of the tortfeasor's

insurance," rather than the limits or payments made from all available tortfeasors. See
Hill, 150 Idaho 619, 626. Yet, if permitted, Progressive's offset for payments made by a
vehicle that was not underinsured would "emasculate the intended effect" of
underinsured motorist coverage in violation of public policy. See id.

IV.

CONCLUSION

Progressive's attempt to limit its UIM exposure, by either combining its bodily
injury liability and UIM limits or offsetting bodily injury payments made on behalf of
Dean to Laura, would lead to Dean and Laura being undercompensated for their injuries.
As such, Progressive's policy language violates Idaho public policy and is void.
DATED this 11 th day of February, 2020.
CRARY, CLARK, DOMANICO & CHUANG.

By:/s/_ _ _ _ _ _ _ _ _ _ _ __
AARON A. CRARY
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the_ day of February, 2020, I served a true and
correct copy of the above and foregoing document to the following person(s) as follows:
Mr. Paul Kirkpatrick
Kirkpatrick & Startzel, P.S.
108 North Washington Street, Suite 201
Spokane, Washington 99201
Fax: (509) 624-2081
Email: pkirkpatrick@ks..Jawyers.com

- - U.S.

Mail
Facsimile
-Courier Service
- - Overnight Mail
- - Email
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
Corporation doing business in the State of
Idaho,
Plaintiff,
vs.

NO. CV35-19-1184
PLAINTIFF'S RESPONSE IN
OPPOSITION TO DEFENDANTS'
CROSS MOTION FOR
SUMMARY JUDGMENT

DEAN LAUTENSCHLAGER and LAURA
LAUTENSCHLAGER, husband and wife,
and the marital community comprised
thereof,
Defendants.

Plaintiff, Progressive Northwest Insurance Company (hereinafter "Progressive,") submits
the following memorandum in opposition to Defendants' Cross Motion for Summary Judgment
and request the court deny Defendants' motion. The policy language is clear that Progressive is
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CROSS MOTION FOR SUMMARY JUDGMENT: 1

Page 168

entitled to take offsets for both the amounts received from Ms. Mike as it relates to both
Defendants as well as an offset for the amount paid out by Progressive to Laura Lautenschlager
for Dean Lautenschlager' s fault in causing the accident under the liability portion of the contract.
Further, the policy language does not violate public policy and thus must be given its clear
meanmg.
ARGUMENT
1. The policy language is free from ambiguity and should be given its plain
meaning.

The rules of contract interpretation dictate that in this case, the policy language should be
given its plain meaning as it is free from any ambiguity. "When interpreting a contract, this
Court begins with the document's language. Potlatch Educ. Ass'n v. Potlatch Sch. Dist. No. 285,
148 Idaho 630, 633, 226 P.3d 1277, 1280 (2010). "In the absence of ambiguity, the document
must be construed in its plain, ordinary and proper sense, according to the meaning derived from
the plain wording of the instrument." Id. (citing C & G, Inc. v. Rule, 135 Idaho 763, 765, 25 P.3d
76, 78 (2001)). To determine whether a policy is ambiguous, the Court must ask whether the
policy "is reasonably subject to conflicting interpretation." Mut. of Enumclaw v. Box, 127 Idaho
851, 853, 908 P .2d 153, 155 (1995) (citing City of Boise v. Planet Ins. Co., 126 Idaho 51, 55, 878
P.2d 750, 754 (1994)). "Unless a contrary intent is shown, common, non-technical words are
given the meaning applied by laymen in daily usage-as opposed to the meaning derived from
legal usage-in order to effectuate the intent of the parties." Id. (citing AID Ins. Co. Mut. v.
Armstrong, 119 Idaho 897, 900, 811

P.2d 507, 510 (Ct.App.1991).

Interpreting an

unambiguous contract and determining whether there has been a violation of that contract is an
issue oflaw subject to free review. Opportunity, L.L.C. v. Ossewarde, 136 Idaho 602, 605-06, 38
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P.3d 1258, 1261-62 (2002). Whether a contract is ambiguous is a question of law,
but interpreting an ambiguous term is an issue of fact. Bakker v. Thunder Spring-Wareham,
L.L.C., 141 Idaho 185, 190, 108 P.3d 332, 337 (2005) (internal quotation omitted).

There is no dispute between the parties regarding the applicable policy language.
Further, Defendants are not arguing that the language of the contract is ambiguous. Idaho courts
have long held the relevant policy language is free from ambiguity. In reaching the conclusion
that the offset was not ambiguous, the court in Mutual of Enumclaw v. Box said, "[i]n arriving at
the payment to be made under the UIM coverage, Mutual is entitled to reduce the $100,000
liability limit by '[a]ll sums paid because of bodily injury by or on behalf of persons or
organizations who may be legally responsible.' The Mutual policy provides for this setoff with
clear and unambiguous language.

The meaning of this policy is not reasonably subject to

conflicting interpretations." Mut. of Enumclaw v. Box, 127 Idaho 851, 854, 908 P.2d 153, 156
(1995). Accordingly, the contract language must be given its clear and plain meaning.

In this

case that means that the underinsured motorist coverage is offset by all amounts received by the
Defendants from a party at fault for the accident. Therefore, both the payments from Ms. Mike
and the payment received for Dean's fault will offset the UIM limits.
There is further support to reduce the available limits by the payment received for Dean's
fault based on the offset provision which provides for the UIM limit to be reduced by any
amount paid out under Part I - Liability to Others, of the policy. See Sublimity Ins. Co. v. Shaw,
127 Idaho 707 (1995). In Sublimity, the "limit ofliability" language stated "[h]owever, the limit
of liability shall be reduced by all sums paid because of "bodily injury" by or on behalf of
persons or organizations who may be legally responsible. This includes all sums paid under Part
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A (liability coverage) of this policy."

Id at 708.

The Court found the policy language

unambiguous and stated "[o]n its face, the LIMIT OF LIABILTY clause of the UIM coverage
clearly states that Sublimity will only pay the amount necessary to bring Shaw's total recovery to
$100,000."

($100,000 was the UIM limits.)

Again, Defendants are not arguing that this

language is ambiguous and thus it should be given its plain meaning and the UIM limits should
be reduced by the amount paid out under Part I - Liability to Others for Dean's fault in causing
the accident.
2. The terms of the policy are clear, not subject to multiple interpretations, and do
not violate public policy.
Despite not making any argument that the policy language is ambiguous, Defendants ask
the court to re-write the policy solely on the basis of public policy without any support for their
position. Defendants cite to Hill and Eastman in an attempt to support their public policy
argument that "if a term in an insurance policy has any tendency to limit underinsured motorist
coverage and lead to insureds being undercompensated for their injuries, the term is void."
Defendant's Memorandum in Support of their Cross Motion for Summary Judgment, pg. 9. The

holdings of Hill and Eastman are not as broad as Defendants assert and are limited to the policy
provisions that were at issue. In Hill, the court was dealing with an exhaustion clause and in
Eastman, the court was focused on a non-owned vehicle clause.

In this case, neither an

exhaustion clause nor a non-owned vehicle clause is at issue and thus, these cases are not
applicable and do not invalidate the policy provisions at issue in this case. Moreover, the recent
Idaho Supreme Court case cited in Progressive's Motion for Summary Judgment, Wood v.
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Farmers, 166 Idaho 43, 454 P.3d 1126 (2019), affirms and upholds the long line of cases in

Idaho validating the offset provisions at issue in this case. 1
Defendants argue that because they pay a separate premium for liability coverage and
underinsured motorist coverage they are entitled to ignore the offset provisions which are
unambiguous and should recover $500,000 under the liability coverage and another $500,000
under the underinsured motorist coverage. Again, Defendants' argument is without support and
is contrary to Idaho law.

See Sublimity Ins. Co. v. Shaw, 127 Idaho 707 (1995); Mut. of

Enumclaw v. Box, 127 Idaho 851, 854, 908 P.2d 153, 156 (1995); Wood v. Farmers, 166 Idaho

43, 454 P.3d 1126 (2019). Payment of a separate premium does not guarantee payment under
underinsured motorist coverage in Idaho. As a long line of Idaho case law supports, and was
recently reaffirmed in Wood v. Farmers, the offsets allowed in Idaho may result in no benefits
being owed under underinsured motorist coverage. In Wood, Ms. Wood's UIM policy limits
matched the policy limits of the tortfeasor' s liability coverage. The court confirmed, and held,
that despite paying a premium for UIM coverage, the offset provisions in her policy extinguished
her UIM coverage. Wood, 166 Idaho. Finally, Defendants' argument ignores the type of policy
they purchased, a combined single limit policy. The policy clearly defines a combined single
limit to mean that "the amount shown is the most we will pay for the total of all bodily injury
damages resulting from any one accident."

1

Sublimity Ins. Co. v. Shaw, 127 Idaho 707 (1995); Mut. of Enumclaw v. Box, 127 Idaho 851,
854 (1995); Wood v. Farmers, 166 Idaho 43 (2019) all have found offset provisions valid and not
in violation of Idaho public policy. Additionally, Hill which is heavily relied upon by
Defendants, approved the offsets. Hill v. American Family Ins. Co., 150 Idaho 619, 628-30
(2011).
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Defendants have not cited a single case indicating the offset language is against public
policy.

The lack of authority is understandable since Idaho had repeatedly indicated such

provisions enforceable. See Id. Accordingly, because the policy language is clear and does not
violate Idaho public policy, it must be given its plain meaning and limit the total amount
available under the policy to $500,000.
3. Public policy does not support Defendants' argument that they should receive
more than they bargained for.

Idaho's public policy regarding the purpose of uninsured/underinsured motorist coverage
is not disputed; however, Defendants are attempting to manipulate the public policy of Idaho to
receive more than they bargained for.

The Defendants purchased an insurance policy with

Progressive for $500,000 in combined single limit coverage which means $500,000 is the most
Progressive will pay out under the policy.

Based on this understanding, Progressive set

premiums to be paid by the Defendants for this coverage.

Various types of policies exist,

including split limit policies and additional coverage such as an umbrella, but the Defendants
purchased a combined single limit policy. If Defendants wanted to each be afforded a certain
amount of coverage if they were in an accident together, they could have purchased a split limit
policy or additional protection with an umbrella policy. Instead, they purchased a policy which
provided $500,000 of coverage total for an accident. This amount and type of coverage is
clearly set forth in the policy. Progressive should not be liable for more than the $500,000
because Defendants now believe the coverage they purchased is insufficient.
Further, Defendants should not receive more than they bargained for simply because one
of the insured' s shared in the fault for causing the accident. If the circumstances were such that
both Defendants were faultless, they would only be able to recover $500,000 under the policy.
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Inexplicably, the Defendants seem to now be asserting that because Dean shared in the fault for
causing the accident, Defendants should recover more than what they bargained for under the
policy. The public policy is to provide protection for individuals in an accident with
underinsured motorists up to the amount which they have elected to protect themselves, not
more. Defendants elected to protect themselves up to $500,000. Defendants are trying to require
Progressive to pay double what was agreed to under the terms and conditions of the policy.
Defendants' attempts to change the coverage should be rejected and Defendants' Cross Motion
for Summary Judgment denied.
CONCLUSION

Idaho courts have repeatedly found the offset prov1s1ons at issue in this case
unambiguous and not in violation of public policy. Accordingly, the policy language must be
given its plain meaning and limit Progressive' s total liability related to the accident between
Defendants and Ms. Mike to $500,000 and deny Defendants' Cross Motion for Summary
Judgment.

DATED this

18th

day of February, 2020.

KIRKPATRICK & STARTZEL, P.S.

Isl Paul L. Kirkpatrick
By:
PAULL. KIRKPATRICK-ISB # 3676
Attorneys for Plaintiff
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day of February, 2020, I caused to be served a true
and correct copy of the preceding document to the following attorneys of record as follows:

Aaron Crary
Crary, Clark, Domanico & Chuang, P.S.
941 7 E. Trent
Spokane, WA 99206

D
D

Hand Delivery
Attorney Service

□ U.S. Mail
Overnight Mail
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Email:

Isl Paul L. Kirkpatrick
Kirkpatrick & Startzel, P.S.
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Electronically Filed
2/25/2020 2:22 PM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Amber Allen, Deputy Clerk

PAULL. KIRKPATRICK - ISB # 3676
KIRKPATRICK & STARTZEL, P.S.
108 N. Washington Street, Suite 201
Spokane, WA 99201
(509) 455-3647
Telephone:
(509) 624-2081
Facsimile:
Email: pkirkpatrick@ks-lawyers.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
Corporation doing business in the State of
Idaho,
Plaintiff,

NO. CV35-19-l 184
PROGRESSIVE'S REPLY IN
SUPPORT OF ITS MOTION FOR
SUMMARY JUDGMENT

vs.
DEAN LAUTENSCHLAGER and LAURA
LAUTENSCHLAGER, husband and wife,
and the marital community comprised
thereof,
Defendants.

Plaintiff, Progressive Northwest Insurance Company (hereinafter "Progressive,") submits
the following reply memorandum in support of its Motion for Summary Judgment and requests
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its Motion for Summary Judgment be granted. Plaintiff also hereby incorporates and relies on
the briefing submitting in opposition to Defendants' Cross Motion for Summary Judgment.
ARGUMENT
I.

Plaintiff's argument regarding payment of separate premiums fails as it
completely ignores the unambiguous policy language.

Defendants accuse Progressive of "cherry picking" policy provisions, yet Defendants
reference only a portion of the "LIMITS OF LIABILITY" provision of the policy. Defendants
also ignore the primary policy language that is at issue in this case. Defendants ' Memorandum

in Support of Opposition to Motion for Summary Judgment, pg. 10. Specifically, Defendants
leave out of their discussion, "part 2" of the offset language.

The entire "LIMITS OF

LIABILITY" offset section provides, "the limits of liability for bodily i11jury under this Part III
will be reduced by all sums:
1. paid because of bodily i11jury by or on behalf of any persons or organizations that
may be legally responsible;
2. paid under Part I - Liability to Others;
When reading the entire "LIMITS OF LIABILITY" section as a whole, which includes
the definition of a combined single limit, it is clear that the $500,000 in coverage listed on the
declarations pages is ALL plaintiff is liable for under the terms and conditions of the policy. The
above quoted policy provision unequivocally provides for a reduction in the policy limit of
$500,000 for any amount paid for under Part I - Liability to Others as well as amounts paid on
behalf of responsible parties. In this case, amounts were paid to Laura under the liability portion
of the policy as Dean was responsible for the accident and amounts were paid on behalf of Ms.
Mike who was also responsible for the accident. As a result, the remaining limits are reduced by
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these amounts. No case has been cited by Defendants which would indicate that this policy
provision has been found unenforceable.
Defendants incorrectly assert that Progressive's policy does not provide both liability and
underinsured motorist coverage. Progressive's policy does provide both coverages. Defendants
will receive both liability coverage and UIM coverage under their policy. Progressive's position
is that the unambiguous offset language in the policy results in there being $95,000 of remaining
UIM coverage available after the appropriate offsets.
Defendants have not argued that the policy is in anyway ambiguous. In fact, in their
Cross Motion for Summary Judgment, they only present arguments based on public policy.
However, Defendants have not cited a case where the policy provision in question was found to
violate Idaho's public policy.

Therefore, the policy as written should be enforced and the

available limits are reduced pursuant to the terms and conditions of the policy.

II.

Defendants' reliance on Gearhart is misplaced.

Defendants try to assert that the case of Gearhart v. Mutual of Enumclaw Ins. Co., 160
Idaho 664 (2016) somehow supports Defendants' argument that the policy limits in question
should actually be double what the policy provides. Gearhart. does not support Defendants'
argument. In Gearhart, the Court was presented with an issue of whether an injured minor could
recover UIM benefits under both his mother's and father's separate UIM policies. Each of the
Mutual of Enumclaw policies contained an anti-stacking provision which it argued prevented the
minor from recovering under both of his parents' policies. The anti-stacking provision relied on
by Mutual of Enumclaw was found in the Other Insurance Provision of the UIM coverage and
stated:
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If there is other applicable similar insurance, we will pay our share. Our share is the
proportion that our limit of liability bears to the total of all applicable limits. If this
policy and any other policy providing similar insurance apply to the accident, the
maximum limit of liability under all the policies shall be the highest applicable limit of
liability under any one policy. However, insurance we provide with respect to a
vehicle you do not own shall be excess over any other collectible insurance.

Gearhart at 667. The Court concluded that this policy provision was "confusing" and lacked the
"clear and precise language" necessary to restrict coverage. Gearhart at 667. The court in
Gearhart did not invalidate all anti-stacking provisions nor did the court hold that anti-stacking
provisions violated Idaho's public policy. Instead, the court only found that the particular policy
used by Enumclaw was ineffective to limit on what the insured could recover. The ruling in
Gearhart is specific to wording of the clause used by Enumclaw. The clause at issue in the
current matter is not an anti-stacking clause and more importantly, there has been no argument
raised that the Progressive policy is ambiguous or otherwise "confusing."

Gearhart is not

instructive nor does it invalidate the offset provisions at issue in this case. Accordingly, the court
should find that as a matter oflaw that Progressive's total liability under the policy is $500,000.

III.

Offset cases support Progressive's position.

The cases cited by Progressive, unlike the cases relied on by Defendants, all deal with
offset provisions similar to those at issue in this case. Sublimity Ins. Co. v. Shaw, 127 Idaho 707,
708 ( 1995) (policy language at issue was: "B. Any amounts otherwise payable for expenses under
this coverage shall be reduced by any amounts paid or payable for the same expenses under Part
A [liability coverage] or Part C [UIM coverage]."); Howard v. Oregon Mut. Ins. Co., 137 Idaho

214, 217 (2002) (policy language at issue: "1. All sums paid because of the bodily injury by or on
behalf of persons or organizations who may be legally responsible. This includes all sums paid
under the Liability Coverage of this policy.... "); Wood v. Farmers Ins. Co. ofIdaho, 166 Idaho 43,
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454 P .3d 1126, 1127 (2019) (policy language at issue: "The amount of UNDERinsured Motorist
Coverage we will pay shall be reduced by the full amount of any bodily injury liability bonds or
policies available to any party held liable for the accident regardless of the insured person's actual
recovery from the liable party."); see also, Mut. of Enumclaw v. Box, 127 Idaho 851, 853, 908
P.2d 153, 155 (1995) (upholding offset language).

It is clear that Idaho courts have repeatedly held that offset provisions are unambiguous
and enforceable and Defendants cannot point to any authority that states otherwise and thus, the
court should grant Plaintiffs Motion for Summary Judgment.
CONCLUSION

The policy language relied on by Progressive is unambiguous and does not violate Idaho
public policy. Accordingly, the court should find as a matter of law that Progressive's total
liability under the policy is $500,000 and that this amount is reduced by the money received from
Ms. Mike and from Dean Lautenschlager, making the available UIM liability under the combined
single limit policy $95,000.

DATED this~ day of February, 2020.

KIRKPATRICK & STARTZEL, P.S .
.. / .
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

PROGRESSNE NORTHWEST
INSURANCE COMPANY, a foreign
Corporation doing business in the State of
Idaho,
Plaintiff,
vs.
DEAN LAUTENSCHLAGER and LAURA
LAUTENSCHLAGER, husband and wife,
and the marital community comprised
thereof,

NO. CV35-19-1184

ORDER GRANTING
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT AND
DENYING DEFENDANTS'
CROSS-MOTION FOR
SUMMARY JUDGMENT

Defendants.
THIS MATTER came before the Court on Plaintiffs Motion for Summary Judgment
filed through Plaintiff's counsel of record on January 28, 2020 and Defendants' Cross-Motion
for Summary Judgment filed on January 28, 2020. The hearing was held before the Court on
March 3, 2020, where oral argument was received by each party's counsel of record. The Court
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also considered all briefing and supporting affidavits/declarations submitted by both Plaintiff and
Defendants. The Court, having considered Plaintiff's Motion for Summary Judgment and any
responses and replies thereto, hereby finds good cause to grant Plaintiff's Motion for Summary
Judgment and deny Defendants' Cross-Motion for Summary Judgment.

ORDER
The Court hereby orders that:
1. The total available coverage under Progressive Policy Number 36964913-7
related to the accident on February 23, 2017 involving a motorcycle ridden by
Dean and Laura Lautenschlager and a motor vehicle driven by Ms. Mike is
1·

$500,000;
2. Idaho law governs the interpretation of the terms and conditions of
Progressive Policy Number 36964913-7 which are at issue with regards to the
accident and coverage which are the subject of this lawsuit;
3. The terms and conditions of the Progressive Policy Number 36964913-7,
which are at issue in this lawsuit, do not violate Idaho law or an Idaho public
policy.
4. Any amounts recovered by defendants from the liability policy which covered
Ms. Mike at the time of the February 23, 2017 accident, reduces the limits
available under the policy;

5. The $375,000.00 recovered by Laura Lautenschlager as a result of the
accident on February 23, 2017, under the Progressive liability Policy Number
36964913-7, regarding Laura's liability claim against Dean Lautenschlager,
reduces the available limits under the policy;
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6. Based on the above reduction, the remaining available coverage under the
Progressive Policy Number 36964913-7 which is the subject matter of this
lawsuit is $95,000.
IT IS HEREBY ORDERED that Plaintifrs Motion for Summary Judgment is
GRANTED.

IT IS HEREBY ORDERED that Defendants' Cross-Motion for Summary Judgment is
DENIED.

DATED this

,,_

18

day of March, 2020.
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Attorney for Plaintiff

Paul L. Kirkpatrick
Kirkpatrick & Startzel, P.S.
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)
DEAN LAUTENSCHLAGER and LAURA )
LAUTENSCHLAGER, husband and wife, )
and the marital community comprised
)
thereof,
)
)
)
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PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
corporation doing business in the State of
Idaho,
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FINAL JUDGMENT

JUDGMENT IS ENTERED AS FOLLOWS: The Plaintifrs claim for declaratory
relief is GRANTED.
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5/7/2020 11 :33 AM
Second Judicial District, Nez Perce County
Patty Weeks, Clerk of the Court
By: Diane Ash, Deputy Clerk

AARON A. CRARY (ISB#8517)
CRARY, CLARK, DOMANICO,
& CHUANG P.S.
941 7 E. Trent A venue
Spokane, WA 99206
Tele: (509) 926-4900
Fax: (509) 924-7771

Attorneys for Defendants
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF NEZ PERCE
PROGRESSIVE NORTHWEST
INSURANCE COMPANY, a foreign
corporation doing business in the State of
Idaho,

Case No. CV35-19-1184

NOTICE OF APPEAL

Respondent,

v.
DEAN LAUTENSCHLAGER and
LAURA LAUTENSCHLAGER, husband
and wife, and the marital community
comprised thereof,
Appellant.

TO:

THE
RESPONDENT
PROGRESSIVE
NORTHWEST
INSURANCE
COMPANY and ITS ATTORNEY LOCATED AT 108 North Washington Street,
Suite 201, Spokane, Washington 99201 AND THE CLERK OF THE ABOVE
ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1.

The

above-named

Appellants

Dean

Lautenschlager

and

Laura

Lautenschlager ("Appellants"), appeal against the above named Respondent Progressive
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Northwest Insurance Company ("Respondent") to the Idaho Supreme Court from the
Final Judgment granting Respondent's Motion for Summary Judgment, issued on or
about April 10, 2020, in front of Judge Jay P. Caskill. A copy of the order being
appealed is attached to this notice.
2.

That the party has a right to appeal to the Supreme Court, and the

judgements or orders described in paragraph 1 above are appealable orders under and
pursuant to Idaho Appellate Rule 1 l(a).

3.

Preliminary statement of the issues on appeal: Any such list of issues on

appeal shall not prevent the appellant from asserting other issues on appeal pursuant to
Rule 17, I.A.R., and include the following:
A.

Idaho public policy prohibits Respondent Progressive from

diminishing or eliminating the available underinsured motorist coverage. Progressive' s
attempt to combine and/or offset the limits for bodily injury liability and UIM coverage
would lead to both Appellant's being undercompensated.
B.

Under the plain language of the insurance policy, the policy provides

$500,000.00 in Liability Coverage with an additional $500,000.00 in UIM coverage. To
the extent that Progressive argues the policy means something else, the policy is therefore
ambiguous and should be interpreted in the Lautenschlager's favor pursuant to Idaho
Law.
4.

There has been no order sealing any portion of the record.

5.

The reporter's transcript is not requested.
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6.

The Appellant requests the following documents to be included in the

clerk's record in addition to those automatically included under Rule 28, I.A.R.:
A.

Progressive Policy No. 36964913-7 attached as Exhibit A to

Defendant's Memorandum in Support of Cross Motion for Summary Judgment and
Opposition to Plaintiffs Summary Judgment.

7.

I certify that a copy of this notice of appeal has been served on each

reporter of whom a transcript has been requested as named below at the address set out
below:
A.

That service of the notice of appeal has been made upon the reporter

of the proceeding.
B.

That the clerk of the district court has not been paid the estimated fee

for preparation of the reporter's transcript because no transcript is requested.
C.

That the estimated fee for preparation of the clerk's record has been

D.

That the appellate filing fee has been paid.

E.

That service has been made upon all parties required to be served

paid.

pursuant to Rule 20.
DATED this lth'clay of May, 2020.
CRARY, CLARK, DOMANICO & CHUANG.

By:/s/
AARON A. CRARY
Attorneys for Defendant
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I HEREBY CERTIFY that on the~ day of May, 2020, I served a true and
correct copy of the above and foregoing document to the following person(s) as follows:
Mr. Paul Kirkpatrick
Kirkpatrick & Startzel, P.S.
108 North Washington Street, Suite 201
Spokane, Washington 99201
Fax: (509) 624-2081
Email: pkirkpatrick@ks-lawyers.com
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- - Overnight Mail
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Case No. CVJS-19-1184

FINAL JUDGMENT

)
)
)
)
)
)

JUDGMENT IS ENTERED AS FOLLOWS: The Plaintiff's claim for declaratory
relief is GRANTED.

DATED this ~ y of April 2020.

FINAL JUDGMENT
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CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing FINAL JUDGMENT was:

__K_ delivered via email, y" '-/,,,.,tO~UJl,tJ
_ _ _ mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this _
April, 2020 to:

day of

Paul L. Kirkpatrick
108 N. Washington Street, Suite 201
Spokane, WA 99201
pkirkpatrick@ks-lawyers.com
Aaron Crary
9417 E. Trent
Spokane, WA 99205
acrary@ccdlaw.com

FINAL JUDGMENT
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Filed: 05/21/2020 14:23:33
Second Judicial District, Nez Perce County
Patty 0. Weeks, Clerk of the Court
By: Deputy Clerk - Davenport, Brittany

IN THE SUPREME COURT OF THE STATE OF IDAHO

PROGRESSIVE NORTHWEST
INSURANCE COMPANY, foreign
corporation doing business in the State of
Idaho,
Plaintiff-Respondent,

Order Conditionally
Dismissing Appeal

V.

Supreme Court Docket No. 48018-2020
DEAN MICHAEL LAUTENSCHLAGER
and LAURA LEE LAUTENSCHLAGER,
husband and wife, and the marital
community comprised thereof,

Nez Perce County District Court No.
CV35-19-1184

Defendants-Appellants.

A Notice of Appeal was filed in the District Court on May 7, 2020, from the Final
Judgment entered by District Judge Jay P. Gaskill and filed on April 10, 2020. Subsequently,
Respondent's Request for Additional Record was filed in the District Court on May 20, 2020. It
appears the filing fee was paid to the District Court; however, the required fee for preparation of
the Clerk's Record, pursuant to I.AR. 27(c), has not been paid to the District Court Clerk;
therefore,
IT IS HEREBY ORDERED that this appeal be, and hereby is, conditionally dismissed
and proceedings are suspended for twenty-one (21) days from the date of this Order for
Appellants to pay the required fee for preparation of the Clerk's Record to the District Court
Clerk.
IT IS FURTHER ORDERED that in the event Appellants do not timely pay the required
fee for preparation of the Clerk's Record to the District Court Clerk, this appeal may be dismissed.

DATED this __2_1_st_ _ day of May, 2020.
For the Supreme Court
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Filed: 05/22/2020 11 :06:53
Second Judicial District, Nez Perce County
Patty 0. Weeks, Clerk of the Court
By: Deputy Clerk - Davenport, Brittany

IN THE SUPREME COURT OF THE STATE OF IDAHO

PROGRESSIVE NORTHWEST
INSURANCE COMPANY, foreign
corporation doing business in the State
of Idaho,
Plaintiff-Respondent,

Order Reinstating Appeal

V.

Supreme Court Docket No. 48018-2020

DEAN MICHAEL LAUTENSCHLAGER
and LAURA LEE LAUTENSCHLAGER,
husband and wife, and the marital
community comprised thereof,

Nez Perce County District Court No.
CV35-19-1184

Defendants-Appellants.

An Order Conditionally Dismissing Appeal was issued by this Court on May 19, 2020,
and proceedings in this appeal were suspended for twenty-one (21) days for Appellants to pay
to the District Court Clerk the required fee for preparation of the Clerk's Record.
WHEREAS, the District Court having confirmed counsel for Appellants paid the required
fee for preparation of the Clerk's Record; therefore,
IT IS HEREBY ORDERED that the Order Conditionally Dismissing Appeal issued by this
Court on May 19, 2020, is withdrawn and proceedings in this appeal are reinstated.
IT IS FURTHER ORDERED that the Clerk's Record shall be filed with this Court by
July 24, 2020.
DATED this __2_2_n_d__ day of May, 2020.
For the Supreme Court
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

Supreme Court No. 48018-2020

Progressive Northwest Insurance
Company
Plaintiff,
vs .
Dean Lautenschlager, Laura
Lautenschlager
Defendant.

Certificate of Exhibits

I, Brittany Davenport, Deputy Clerk of the District Court of the Second Judicial District of the
State of Idaho in and for the County of Nez Perce, do hereby certify there were no exhibits
offered for identification or admitted into evidence during the course of this action.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said Court
Signed: 6/22/2020 09:45 AM
on this - ---------

Patty Weeks
Clerk of the Court

'Ge<@==s-

By:

Deputy Clerk

CERTIFICATE OF SERVICE

I certify that on this date, I served a copy of the attached to:
Paul Leo Kirkpatrick
Aaron Crary

pkirkpatrick@ks-lawyers.com
acrary@ccdlaw.com

[X] By E-mail
[X] By E-mail

Patty Weeks
Clerk of the Court
Signed: 6/22/2020 09:45 AM

Dated: - - - - -

Appeal SC2 - Certificate of Exhibits (2)
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

Progressive Northwest Insurance Company
Plaintiff,
vs.
Dean Lautenschlager, Laura
Lautenschlager
Defendant.

Supreme Court No. 48018-2020
District Court No. CV35-19-1184
Clerk's Certificate of Service

I, Brittany Davenport, Deputy Clerk of the District Court of the Second Judicial District, of the
State of Idaho, in and for the County of Nez Perce, do hereby certify that the above and
foregoing Record in the above entitled cause was electronically compiled at my direction, and is
a true, full and correct Record of the pleadings and documents as requested by the parties.
I further certify that I have caused to be served the Clerk's Record, along with copies of Dall
Exhibits offered or admitted; ~ No Exhibits submitted; D Pre-sentence Investigation, or D
Other Confidential Documents; or D Confidential Exhibits (if applicable) to each of the
Attorneys of Record or Parties in this case as follows:

CERTIFICATE OF SERVICE

I certify that on June 12, 2020, I served a copy of the attached to:
Paul Leo Kirkpatrick
Aaron Crary

pkirkpatrick@ks-lawyers.com
acrary@ccdlaw.com

[X] By E-mail
[X] By E-mail

Patty Weeks
Clerk of the Court
Signed: 6/22/2020 09:44 AM
Dated: ------

Appeal SC3 - Certificate of Service

By·
~
.Deputy Clerk
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